AGENDA
WESTMINSTER ECONOMIC DEVELOPMENT AUTHORITY
SPECIAL MEETING
MONDAY, February 27, 2012
AT 7:00 P.M.

1. Roll Call
2. Minutes of Previous Meeting (January 23, 2012)
3. Purpose of Special WEDA Meeting is to
A. Authorize a Westminster Center Urban Reinvestment Project Snow Removal Contract
B. Authorize Special Legal Counsel Services Agreements with Barbara Banks and Dee Wisor
C. Adopt Resolution No. 137 approving a Loan Agreement and Associated Documents
regarding the Sears Acquisition
4. Executive Session
Discussion of strategy and progress on negotiations related to the Westminster Urban Center
Redevelopment and the possible sale, acquisition, trade or exchange of property interests,
including future leases, and provide instructions to the Authority’s negotiators as authorized
by CRS 24-6-402 (4)(a) and 24-6-402(4)(e). Verbal
5. Adjournment

CITY OF WESTMINSTER, COLORADO
MINUTES OF THE WESTMINSTER ECONOMIC DEVELOPMENT AUTHORITY
MONDAY, JANUARY 23, 2012, AT 7:16 P.M.

ROLL CALL
Present at roll call were Chairperson McNally, Vice Chairperson Winter and Board Members Atchison,
Briggs, Kaiser, Lindsey, and Major. Also present were J. Brent McFall, Executive Director, Martin
McCullough, Attorney, and Linda Yeager, Secretary.
APPROVAL OF MINUTES
Board Member Briggs moved, seconded by Board Member Lindsey, to approve the minutes of the
meeting of January 9, 2012, as written. The motion carried unanimously.
AMENDED LOAN AGREEMENT WITH GATEWAY PLAZA LLC
It was moved by Board Member Major, seconded by Board Member Kaiser, to authorize the Executive
Director to execute an amended loan agreement with Gateway Plaza, LLC, a subsidiary of the
Community Resources and Housing Development Corporation, relative to a loan provided by the
Westminster Economic Development Authority for the construction and acquisition of the commercial
building at 7305 Lowell Boulevard. The motion carried with all members voting affirmatively.
PHASE 2 CONTRACT AMENDMENT WITH SMITH ENVIRONMENTAL FOR MALL DEMO
It was moved by Board Member Briggs and seconded by Board Member Kaiser to authorize the
Executive Director to execute a contract amendment with Smith Environmental in the amount of $21,934
for the Westminster Mall Demolition Phase 2 Project bringing the total contract amount to $71,934. The
motion carried with all members of the Authority voting affirmatively.
ACQUISITON OF LOT 1, BLOCK 11, WESTMINSTER MALL 2ND AMENDED PLAT (SEARS)
Board Member Atchison moved to authorize the Executive Director to: (1) enter into a purchase and sale
agreement for the acquisition of Lot 1, Block 11, Westminster Mall 2nd Amended Plat, County of
Jefferson, State of Colorado, in substantially the same form as distributed in the agenda packet and
containing such other terms as might be approved by the Executive Director and the Authority Attorney,
to the extent such terms would not effect the purchase price for this property; (2) enter into a loan
agreement for the financing of this acquisition on commercially acceptable terms and conditions deemed
acceptable to the Executive Director, the Finance Director and the City Attorney; and (3) enter into such
other agreements and make such related court filings as may be approved by the Executive Director and
the Authority Attorney to formally settle and dismiss the litigation related to this property. Board
Member Lindsey seconded the motion, and it carried unanimously.
ADJOURNMENT
There was no further business for the Authority’s consideration, and the meeting adjourned at 7:21 P.M.

_______________________________
Chairperson
ATTEST:

Secretary

WEDA Agenda Item 3 A
Agenda Memorandum
Westminster Economic Development Authority Meeting
February 27, 2012

SUBJECT:

Westminster Center Urban Reinvestment Project Snow Removal Contract

Prepared By:

Jerry Cinkosky, Facility Manager

Recommended Board Action
Based on the recommendation of the Executive Director, find the public interest would best be served by
authorizing the Executive Director to enter into an agreement with American Demolition for snow
removal services at the Westminster Mall property in an amount not to exceed $90,000.
Summary Statement
•

Though the majority of the Westminster Mall property will be demolished by May 2012, snow
removal services are necessary for remaining tenants and surrounding property.

•

American Demolition has successfully provided snow removal services at the Mall property since
October 2011.

•

Staff recommends the award of a sole source contract to American Demolition for snow removal
services through 2012.

Expenditure Required:

Not to exceed $90,000

Source of Funds:

WEDA – Westminster Center Urban Reinvestment Project

SUBJECT:

WURP Snow Removal Contract

Page 2

Policy Issue
Should the Westminster Economic Development Authority (WEDA) award a sole source contract to
American Demolition for the purpose of snow removal services at the Westminster Mall property?
Alternative
The Board could direct staff to publish another request for proposals (RFP) for snow removal services at
the Mall property. Staff is not recommending this action based on the lack of response to the RFP
process in September 2011 and American Demolition’s competitive pricing and successful performance
since October 2011.
Background Information
As the owner of the Westminster Mall property, the Westminster Economic Development Authority
(WEDA) assumed some maintenance responsibilities for remaining tenants including snow removal.
On September 10, 2011, based on a list provided by the Street Maintenance Division, thirteen companies
were sent a request for proposal (RFP) to provide snow removal services. As part of the RFP, interested
companies were required to attend a pre-bid meeting on September 22, 2011. None of the thirteen
companies attended the pre-bid meeting. Staff was interested to understand why companies had not
attended the meeting. Each company was contacted and staff learned the overwhelming reason was that
companies did not want to commit a significant amount of equipment to one project for occasional snow
removal. They preferred responding to emergency calls to the property for snow removal on an as
needed/available basis.
On September 26, 2011, during a Mall demolition progress meeting, the owner of American Demolition
inquired about plans for continued snow removal at the Mall property and asked to be considered as a
vendor for snow removal services. Having no snow removal contractor and with snow season
approaching, Staff asked American Demolition to submit a list of equipment and associated hourly
pricing for each snow removal function (e.g. hand shoveling, plows, heavy equipment). Staff compared
American Demolition’s pricing with Street Maintenance’s emergency snow removal contractor’s rates
and found American Demolition’s pricing to be much less. American Demolition attributed their cost
savings to already having all of their equipment on site, avoiding staging or mobilization fees charged by
the other snow removal companies. Additionally, during snow events demolition employees are sent
home leaving equipment idle. The snow removal effort provides a complementary business opportunity
for the company and its employees during this weather-related down time. Staff recommends the award
of a one-year sole source contract to American Demolition to continue snow removal services at the
Westminster Mall property. This recommendation is based on American Demolition’s successful
completion of services in 2011, Staff’s knowledge of American Demolition’s lower pricing compared to
competing emergency as needed snow removal companies and the ease at which the company can
immediately switch priorities from demolition to snow removal on site.
Awarding this contract to American Demolition supports the City’s Goal of a financially sustainable City
government providing exceptional services by maintaining the City’s infrastructure investment. This
contract award also supports the City’s Goal of a strong, balanced local economy by supporting the
revitalization efforts of the Westminster Center Urban Reinvestment Area.
Respectfully submitted,

J. Brent McFall
Executive Director

WEDA Agenda Item 3 B
Agenda Memorandum
Westminster Economic Development Authority Meeting
February 27, 2012

SUBJECT:

Special Legal Counsel Services Agreements with Barbara Banks and Dee Wisor

Prepared By:

Martin R. McCullough, Authority Attorney

Recommended Board Action
Authorize the Executive Director to enter into the following special counsel agreements in a form
acceptable to the Authority Attorney: (1) an agreement with Barbara Banks of Banks & Imatani, P.C. in
an amount not to exceed $30,000 for work related to the Westminster Urban Reinvestment Project, the
South Westminster Transit-Oriented Development, and general real estate legal advice as may be required
by the Authority; and (2) an agreement with Dee Wisor of Sherman & Howard in an amount not to
exceed $15,000 for special legal counsel services related to the anticipated loan financing of the purchase
of the Sears Department Store through Vectra Bank.
Summary Statement


Staff is recommending that WEDA authorize the Executive Director to execute a legal services
agreement with Ms. Barbara Banks, of Banks and Imatani, for assistance on non-routine real
estate law issues that arise from time to time in the course of negotiating and preparing more
complex agreements relative to such projects as the Westminster Urban Reinvestment Project and
the South Westminster Transit Oriented Development (TOD).



Staff is also recommending that WEDA authorize the Executive Director to execute a legal
services agreement with Sherman & Howard for special counsel services related to the
anticipated $4.2M loan financing for the purchase of the Sears Department Store for the
Westminster Center Urban Reinvestment Project (WURP).

Expenditure Required:

Not to exceed $45,000 total

Source of Funds:

WEDA - Westminster Center Urban Reinvestment Project

SUBJECT:

Special Legal Counsel Services Agreements
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Policy Issue
Should WEDA authorize the Executive Director to enter into legal services agreements with Barbara
Banks of Banks & Imatani, P.C., and Dee Wisor of Sherman & Howard?
Alternative
WEDA could elect not to retain this type of special legal counsel assistance or seek such assistance from
another source. Staff believes that the recommended legal service arrangements are important in
accomplishing the objectives of the WURP and South Westminster Transit Oriented Development
projects and other Authority goals in a timely and cost-effective manner. The proposed fees are
reasonable and competitive within the Denver area market.
Background Information
Ms. Banks is an experienced attorney specializing in real estate law. Ms. Banks is a current member and
past chairperson of the Real Estate Section of the Colorado Bar Association. She has written and
presented papers on a wide variety of complex real estate issues, including such matters as lender law and
“mortgageable ground leases.”
Ms. Banks has previously assisted the City in the acquisition of the Westminster Mall property and the
ICON property, and the acquisition and lease-back of the JH Barnum property. She was also instrumental
in completing the joint development agreement and the conference center lease for the Westin Hotel
project. Under the proposed agreement, Ms. Banks is willing to provide her services to the City at a
discounted rate of $275 per hour.
Sherman & Howard has acted as special counsel for the Authority on several past financings, including
the Mandalay, South Westminster, and South Sheridan Urban Renewal Financings. Mr. Dee Wisor of
Sherman & Howard has served as the City’s and the Authority’s bond counsel on numerous other issues
and is a nationally recognized public finance expert. As a condition to issuing this loan, WEDA is
required to provide Vectra Bank an opinion from nationally rated bond counsel that the loan is a binding
and enforceable obligation of the Authority. Staff believes that the proposed fee of not to exceed $15,000
for these services is fair and reasonable based on prevailing fees for similar services in the Denver area
market.
Respectfully submitted,

J. Brent McFall
Executive Director

WEDA Agenda Item 3 C
Agenda Memorandum
Westminster Economic Development Authority Meeting
February 27, 2012

SUBJECT:

Resolution No. 137 re Loan Agreement and Associated Documents - Sears Acquisition

Prepared By:

Tammy Hitchens, Finance Director
Robert Smith, Treasury Manager
Robert Byerhof, Senior Financial Analyst

Recommended Board Action
Adopt Resolution No. 137 approving a loan not to exceed $4,300,000 for the purchase of the Sears’
property at the former Westminster Mall Site, and authorizing the Chair, Vice Chairperson, or the
Executive Director to execute the Loan, in substantially the same form as the attached agreements,
between the Westminster Economic Development Authority and Vectra Bank.
Summary Statement
•

The Board approved the purchase and financing of the Sears’ property on January 23, 2012.

•

A term sheet requesting financing options was sent to four banks.

•

A Commitment Letter was signed with Vectra Bank to provide the short-term financing for the
property purchase.

•

At this time the Bank has not provided the Westminster Economic Development Authority
(WEDA) with the information required to complete the Resolution. Staff will provide the
completed Resolution on February 23, 2012, once the Bank has provided the required
information.

Expenditure Required:

Not to exceed $375,000 in closing and financing costs

Source of Funds:

Westminster Center Urban Reinvestment Project

SUBJECT:

Resolution re Approval of Loan for the Sears’ Property Purchase

Page 2

Policy Issue
Should WEDA enter into a Loan Agreement with Vectra Bank for the purchase of the Sears’ property
located on the former Westminster Mall site?
Alternative
The alternative would be to not approve the Loan Agreement. This alternative is not recommended.
Without the Loan Agreement WEDA would not be in a position to purchase the Sears’ property, as cash
funds are not available to complete this critical transaction.
Background Information
On April 13, 2009, the City approved the Westminster Center Urban Reinvestment Plan (the “2009
Plan”). The main objective of the 2009 Plan is to create a new Westminster Center that will be a transitoriented mixed-use neighborhood including residential, retail, entertainment and employment uses, all
adjacent to a new multi-modal transit station. The 2009 plan also designated the location of the
Westminster Mall as an urban renewal area (the “2009 Area”). Finally, the 2009 plan determined that the
2009 Area is appropriate for one or more projects and other undertakings of the Authority, as authorized
in the Urban Renewal Law, and designated the Central Subarea as an urban renewal project known as
WURP.
Since the approval of the 2009 Plan, WEDA acquired the majority of the Mall property with available
cash in the project account. The purchase of the Sears’ property is the remaining parcel to complete the
required acquisitions needed to redevelop the Mall site. The cost of the Sears’ property acquisition is
$4.2 million, which will be financed by a loan from Vectra Bank to WEDA.
Under the terms of the Loan Agreement, the loan will be collateralized by the following properties owned
by WEDA: the former Mervyn’s and Macy’s properties along with the Sears’ property. The loan term is
for 2 years with interest only payments made semi-annually and a bullet principal payment of $4.2
million due on February 28, 2014 plus accrued interest. Funding for the principal payment due is
anticipated to be paid from proceeds out of the sale of property(ies) to a developer. All closing and
financing costs will be covered from funds appropriated in the Westminster Center Urban Reinvestment
Project account.
This recommended action supports the strategic objectives of a Financially Sustainable City Government
Providing Exceptional Services, a Strong, Balanced Local Economy and Vibrant Neighborhoods in One
Livable Community. It does so by securing the last land parcel attached to the former Mall structure to
complete the assemblage of land needed to sell the land owned by WEDA to a developer to fulfill the
long-term strategic goals of the redevelopment project.
Respectfully submitted,

J. Brent McFall
Executive Director
Attachments
- Loan Agreement
- Deed of Trust
- Resolution to be attached 2/23/12

Kutak Rock LLP Draft of 02/22/12

LOAN AGREEMENT

by and between

WESTMINSTER ECONOMIC DEVELOPMENT AUTHORITY
as Borrower

and

VECTRA BANK COLORADO, NATIONAL ASSOCIATION
as Lender

regarding

$4,200,000
Westminster Economic Development Authority
Acquisition Loan
(Sears Redevelopment Project)
Series 2012

Dated as of February 29, 2012
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LOAN AGREEMENT
THIS LOAN AGREEMENT (this “Agreement”) is made and entered into as of the 29th
day of February, 2012, by and between the WESTMINSTER ECONOMIC DEVELOPMENT
AUTHORITY, a public body corporate and politic duly existing under the laws of the State of
Colorado, as borrower (the “Authority”), and VECTRA BANK COLORADO, NATIONAL
ASSOCIATION, a national banking association, as lender (the “Lender”).
WITNESSETH:
WHEREAS, the Authority is a public body corporate and politic, and has been duly
created, organized, established and authorized by the City of Westminster, Colorado (the “City”)
to transact business and exercise its powers as an urban renewal authority, all under and pursuant
to the Colorado Urban Renewal Law, constituting part 1 of article 25 of title 31, Colorado
Revised Statutes (the “Act”) (all capitalized terms used and not otherwise defined herein shall
have the respective meanings assigned in Article I hereof); and
WHEREAS, pursuant to the Act, the Authority has the power and authority to borrow
money and to apply for and accept loans to accomplish the purposes set forth in the Act, and to
give such security as may be required; and
WHEREAS, the Authority is undertaking certain activities for the purpose of
redeveloping the property within the City previously known as the Westminster Mall; and
WHEREAS, in connection with such activities, the Authority has entered into a purchase
and sales agreement with Sears for the acquisition of the certain real property on which a Sears
retail store currently exists, together with the improvements thereon (as more particularly defined
in Section 1.01 hereof, the “Sears Parcel”); and
WHEREAS, the Board of Commissioners of the Authority (the “Board”) has determined
that it is in the best interests of the Authority to obtain financing from the Lender in the form of a
loan for the purpose of funding the acquisition of the Sears Parcel; and
WHEREAS, the Lender is willing to make a loan to the Authority for such purpose
payable from and secured by the Collateral and otherwise issued subject to the terms and
conditions contained in this Agreement.
NOW THEREFORE, in consideration of the foregoing and for other good and valuable
consideration, the parties hereto agree as follows.
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ARTICLE I
DEFINITIONS
“Act” means the Colorado Urban Renewal Law, constituting part 1 of article 25 of title
31, Colorado Revised Statutes, as amended.
“Agreement” means this Loan Agreement, as amended or supplemented from time to
time in accordance with the provisions hereof.
“Authority” means the Westminster Economic Development Authority, a public body
corporate and politic duly organized and existing as an urban renewal authority under the laws of
the State of Colorado.
“Authorized Person” means the Executive Director of the Authority or any other
individual authorized by the Board to act as an Authorized Person hereunder.
“Authorizing Resolution” means Resolution No. ___, Series of 2012, adopted by the
Board on February 27, 2012 authorizing the Authority to incur the indebtedness of the Loan and
to execute and deliver the Note, this Agreement, the Deeds of Trust, and the other Financing
Documents to which it is a party.
“Board” means the Board of Commissioners of the Authority, in its capacity as the
governing body of the Authority, as the same shall be duly and regularly constituted from time to
time.
“Business Day” means any day other than a Saturday, a Sunday, or any holiday on which
the Lender is closed for business.
“City” means the City of Westminster, Colorado.
“Closing” means the concurrent execution and delivery of the Note, this Agreement, the
Deeds of Trust and the other Financing Documents by the respective parties thereto; the funding
and disbursement of the Loan; the execution and delivery of the Warranty Deed by Sears to the
Authority; and the satisfaction of all conditions precedent to the foregoing as set forth in this
Agreement and the Sears Agreement.
“Closing Date” means date on which the Closing occurs, estimated to be on or about
February 29, 2012. (Pre-closing will occur on February 28, 2012.)
“Collateral” means:
(a)
the Lender’s interest in the Real Property pursuant to the Lien of the
Deeds of Trust thereon;
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(b)
all amounts realized pursuant to the exercise by the Lender of its rights
and remedies under the Deeds of Trust including, without limitation, amounts
reimbursable to the Lender pursuant to the provisions thereof and hereof;
(b)

all Net Sale Proceeds; and

(c)
all amounts on deposit in the Interest Account held hereunder, together
with all investment earnings thereon.
“Commitment Fee” means the fee due and payable to the Lender on the Closing Date in
an amount equal to $21,000.00, calculated as 0.50% of the Loan Amount.
“Costs of Issuance” means the reasonable costs and expenses incident to the making of
the Loan by the Lender and the borrowing of the Loan by the Authority, including, without
limitation, the Commitment Fee, the fees and disbursements of counsel to the Authority and
counsel to the Lender; the fees and expenses of the Authority’s accountants and other
consultants; and the costs of environmental studies, surveys, and appraisals, all to be paid with
legally available moneys of the Authority (and not proceeds of the Loan) pursuant to invoices
provided to and approved by the Authority.
“Debt” of any Person shall mean, on any date, without duplication, (a) all obligations of
such Person for borrowed money and reimbursement obligations which are not contingent, (b) all
obligations of such Person evidenced by bonds, debentures, notes or other similar instruments,
(c) all obligations of such Person to pay the deferred purchase price of property or services, (d)
all obligations of such Person as lessee under capital leases, (e) all Debt of others guaranteed by
such Person, (f) all obligations of such Person subject to annual appropriation by its governing
body of amounts sufficient to pay such obligations, and (g) all payment obligations of such
Person, in addition to any obligations set forth in clauses (a) through (f) above, arising under any
swap, cap, collar, interest rate futures contract, interest rate option contract or other similar
arrangement and under any foreign exchange contract, currency swap agreement, foreign
exchange futures contract, foreign exchange option contract, synthetic cap or other similar
agreement; provided that it is understood that Debt does not include: contingent obligations of
such Person to reimburse any other Person in respect of surety bonds or letters of credit to the
extent that such surety bonds or letters of credit support Debt of such Person, or any operating
leases, payroll obligations, accounts payable or taxes incurred or payable in the ordinary course
of business of such Person. For purposes of this definition, if any of the agreements or contracts
set forth in clause (g) above relate to any other obligation of a Person which is otherwise
included in this definition of Debt, such agreements and contracts shall constitute Debt only to
the extent that the payment obligations of such Person thereunder, less any amounts receivable
by such Person thereunder, exceed or are expected to exceed the amount payable on the related
Debt.
“Deed of Trust (Macy’s Parcel)” means the Deed of Trust dated as of February 29, 2012
from the Authority to the Public Trustee of Jefferson County for the use of the Lender, to be
recorded on the Closing Date against the real property described on Exhibit ___ attached thereto.
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“Deed of Trust (Mervyn’s Parcel)” means the Deed of Trust dated as of February 29,
2012 from the Authority to the Public Trustee of Jefferson County for the use of the Lender, to
be recorded on the Closing Date against the real property described on Exhibit ___ attached
thereto.
“Deed of Trust (Sear’s Parcel)” means the Deed of Trust dated as of February 29, 2012
from the Authority to the Public Trustee of Jefferson County for the use of the Lender, to be
recorded on the Closing Date against the real property described on Exhibit ___ attached thereto.
“Deeds of Trust” means, collectively, the Deed of Trust (Macy’s Parcel); the Deed of
Trust (Mervyn’s Parcel); and the Deed of Trust (Sear’s Parcel).
“Default” means an event, act or occurrence which, with the giving of notice or the lapse
of time (or both), would become an Event of Default.
“Default Rate” has the meaning set forth in Section 2.04(b)(ii) hereof.
“Escrow Instructions” means the written instructions from Kutak Rock LLP, legal
counsel to the Lender, to the Title Company dated on or about the Closing Date instructing the
Title Company as to disbursement of the Loan proceeds, recording of the Deeds of Trust, and
other relevant matters.
“Environmental Reliance Letters” means, collectively, the Macy’s Phase I Reliance
Letter; the Mervyn’s Phase I Reliance Letter; and the Sear’s Phase I Reliance Letter.
“Event of Default” has the meaning set forth in Section 7.01 hereof.
“Financing Documents” means this Agreement, the Note, the Authorizing Resolution,
and the Deeds of Trust, all in form and substance satisfactory to the Lender, as the same may be
amended or supplemented from time to time in compliance with the provisions hereof.
“Fiscal Year” means the fiscal year of the Authority, which currently begins on January 1
of each year and ends on December 31 of such year, or any other fiscal year of the Authority in
the event that the fiscal year of the Authority shall be modified.
“Index” means the Seattle Federal Home Loan Bank Two Year Bullet Advance Rate
[MORE SPECIFIC LANGUAGE TO FOLLOW].
“Interest Differential” has the meaning set forth in Section 2.04 hereof.
“Interest Payment Date” means June 1 and December 1 of each year, commencing on
June 1, 2012, and the Maturity Date.
“Lender” means Vectra Bank Colorado, National Association, a national banking
association, Denver, Colorado, in its capacity as lender of the Loan.
“Lien” means any mortgage, pledge, hypothecation, assignment, deposit arrangement,
encumbrance, Lien (statutory or other), preference, priority or other security agreement or

4841-8068-1230.2

4

arrangement of any kind or nature whatsoever (including, without limitation, any conditional sale
or other title retention agreement, any financing lease having substantially the same economic
effect as any of the foregoing, and the filing of any financing statement under the Uniform
Commercial Code or comparable law of any jurisdiction).
“Loan” means the loan made by the Lender to the Authority in an original principal
amount equal to the Loan Amount as evidenced by the Note and made in accordance with the
terms and provisions of this Agreement.
“Loan Amount” means Four Million Two Hundred Thousand and 00/100 U.S. Dollars
($4,200,000).
“Loan Balance” means the Loan Amount less any payments of principal received by the
Lender for application to repayment of principal of the Loan.
“Macy’s Parcel” means the real property described on Exhibit ___ of the Deed of Trust
(Macy’s Parcel).
“Macy’s Phase I” means the Phase I Environmental Site Assessment (Macy’s
Department Store, 5613 W. 88th Avenue, Westminster, Colorado) dated as of January 21, 2010,
prepared by Smith Environmental and Engineering (SMITH Project No. 2009-455).
“Macy’s Phase I Reliance Letter” means a letter from Smith Environmental and
Engineering, Westminster, Colorado, dated on or about the Closing Date and addressed to the
Lender, stating that the Lender shall be entitled to rely upon the Macy’s Phase I as if it had been
prepared for the Lender and as if the Lender were the addressee thereof.
“Maturity Date” means February 28, 2014.
“Mervyn’s Parcel” means the real property described on Exhibit ___ of the Deed of
Trust (Mervyn’s Parcel).
“Mervyn’s Phase I” means the Phase I Environmental Site Assessment (Mervyn’s
Department Store, 5483 W. 88th Avenue, Westminster, Colorado) dated as of December 28,
2010, prepared by Smith Environmental and Engineering (SMITH Project No. 2010-506).
“Mervyn’s Phase I Reliance Letter” means a letter from Smith Environmental and
Engineering, Westminster, Colorado, dated on or about the Closing Date and addressed to the
Lender, stating that the Lender shall be entitled to rely upon the Mervyn’s Phase I as if it had
been prepared for the Lender and as if the Lender were the addressee thereof.
“Net Sale Proceeds” means an amount equal to 100% of the gross proceeds derived from
the sale of a Parcel less reasonable and ordinary closing costs and brokerage commissions.
“Note” means the promissory note evidencing the indebtedness of the Loan, dated as of
February 29, 2012, from the Authority to the Lender issued in substantially the form of Exhibit A
hereto.
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“Parcel” means, as the context requires, any one or more of the Sears Parcel, the Macy’s
Parcel, the Mervyn’s Parcel, or any portion thereof.
“Patriot Act” means the Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism Act of 2001, Title III of Pub. L. 107 56
(signed into law October 26, 2001).
“Permitted Investments” means any investment or deposit permissible for the Authority
under then applicable law.
“Person” means an individual, a corporation, a partnership, an association, a joint
venture, a trust, an unincorporated organization or any other entity or organization, including a
government or political subdivision or an agency or instrumentality thereof.
“Prime Rate” means the variable rate of interest per annum, as adjusted from time to
time, established by the Lender as the Lender’s prime rate. The Prime Rate is a reference rate
that serves as the basis upon which effective rates of interest are calculated for loans making
reference to the Prime Rate. The Prime Rate is only one of the Lender’s reference rates (some of
which other reference rates may determine prime on another basis) and may not be the lowest or
best of the Lender’s reference rates or other rates of interest.
“Real Property” means, collectively, the Sears Parcel, the Macy’s Parcel, and the
Mervyn’s Parcel.
“Sears” means Sears Development Co., a Delaware corporation, in its capacity as seller
of the Sears Parcel.
“Sears Agreement” means the Purchase and Sale Agreement between Sears and the
Authority dated as of January 24, 2012 pursuant to which Sears agrees to sell and the Authority
agrees to purchase the Sears Parcel.
“Sears Parcel” means the real property described on Exhibit ___ of the Deed of Trust
(Sears Parcel).
“Sears Phase I” means the Phase I Environmental Site Assessment (Sears Department
Store, _______________, Westminster, Colorado) dated as of _______________, 2012,
prepared by [Smith Environmental and Engineering (SMITH Project No. 20___-___)].
“Sears Phase I Reliance Letter” means a letter from [Smith Environmental and
Engineering, Westminster, Colorado], dated on or about the Closing Date and addressed to the
Lender, stating that the Lender shall be entitled to rely upon the Sears Phase I as if it had been
prepared for the Lender and as if the Lender were the addressee thereof.
“Sears Store” means the Sears retail store currently existing and operating on the Sears
Parcel.
“Supplemental Public Securities Act” means article 57 of title 11, Colorado Revised
Statutes, as amended.
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“Title Company” means Heritage Title Company, its successors and assigns.
“Title Commitment” means, (a) with regard to the Sears Parcel, Commonwealth Land
Title Insurance Company Commitment No. 451-HO328363—036-GOD (Amendment No. 4)
issued by Heritage Title Company and (b) with regard to the Macy’s Parcel and the Mervyn’s
Parcel, Commonwealth Land Title Insurance Company Commitment No. _______________
issued by Heritage Title Company.
“Title Policy” means a mortgagee’s title insurance policy or policies insuring Vectra
Bank Colorado, National Association, its successors and assigns, as the first priority lienholder
pursuant to each of the Macy’s Deed of Trust, the Mervyn’s Deed of Trust, and the Sear’s Deed
of Trust, together with endorsements thereto as required by the Lender.
“Westminster Center” means the 105 acres located within the City of Westminster and
identified as the Westminster Center.
ARTICLE II
LOAN
Section 2.01. Loan In General. The Lender hereby agrees to extend the Loan to the
Authority in the aggregate original principal amount of $4,200,000 (as previously defined, the
“Loan Amount”) subject to the terms and conditions of this Agreement and the other Financing
Documents. The Loan shall be evidenced by the Note, the form of which is set forth in
Exhibit A attached hereto.
Section 2.02. Disbursement of Loan Proceeds. On the Closing Date the Lender shall
fund the Loan by disbursing the entire Loan Amount of $4,200,000.00 to the Title Company in
accordance with a closing statement acceptable to the Lender and approved by the Authority.
Section 2.03. Costs of Issuance and Fees. The Authority shall pay or cause to be paid
the Commitment Fee to the Lender on or prior to the Closing Date. In addition, the Authority
shall pay or cause to be paid all other Costs of Issuance to the appropriate parties on or about the
Closing Date. The Authority shall use legally available moneys (and not proceeds of the Loan)
to pay the Costs of Issuance (including the Commitment Fee) pursuant to invoices provided to
and approved by the Authority.
Section 2.04. Interest Rates; Interest Payments; Principal Payments.
(a)
Interest Computations; Compounding. All interest due and payable
under this Agreement shall be calculated on the basis of a 360-day year and actual
number of days elapsed in the applicable period. Interest not paid when due shall
compound on each Interest Payment Date at the rate of interest then borne by the Loan.
The Lender’s internal records of the applicable rate of interest shall be determinative in
the absence of manifest error.
(b)
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(i)
Interest Rate. Subject to the provisions of Section 2.04(b)(ii)
below, the Loan Balance will bear interest at a fixed annual rate to be established
on [or before] the Business Day immediately preceding the Closing Date in an
amount equal to the sum of the Index plus 2.25%.
(ii)
Default Rate. If, following the occurrence of an Event of Default
hereunder, such default has not been cured to the satisfaction of the Lender within
30 days from the occurrence thereof, interest on the outstanding principal of the
Loan shall accrue (commencing on the 31st date after the occurrence of such
Event of Default) at a rate per annum equal to the sum of Prime Rate plus 4.00%
(the “Default Rate”). The Prime Rate shall be quoted by the Lender and shall be
the Prime Rate then in effect on the date of the occurrence of the applicable Event
of Default. The Default Rate shall remain in effect with respect to the Loan until
such time as the applicable Event or Events of Default are cured to the satisfaction
of the Lender.
(c)
Interest Payments. Interest payments on the Loan shall be due and
payable semi-annually on June 1 and December 1 each year, commencing June 1, 2012,
and on the Maturity Date (as previously defined in Section 1.01 hereof, each, an “Interest
Payment Date”). To the extent not paid when due, interest will compound on each
Interest Payment Date, shall continue to be due and payable, and shall be paid by the
Authority until such time as all accrued interest is paid in full and the Loan Balance is
equal to zero.
(d)
Mandatory Prepayment of Principal. There are no scheduled payments
of principal on the Loan. The Loan is subject to mandatory prepayment of principal on
any Business Day upon receipt by the Lender of moneys representing Net Sale Proceeds.
The Lender shall promptly apply such Net Sale Proceeds to, on a dollar for dollar basis,
the reduction of Loan principal and shall apply amounts in the Interest Account to the
payment of the accrued but unpaid interest on the principal so prepaid. [The Authority
shall, not less than 30 days prior to an anticipated closing date, notify the Lender in
writing of the expectation of the sale of any Parcel.]
(e)
Maximum Interest Rate. Notwithstanding the foregoing provisions, the
Loan shall not bear interest at a rate in any Fiscal Year that would cause the net effective
interest rate on the Loan, calculated as of the end of such Fiscal Year, to exceed any
interest rate limitation legally binding on the Authority. For purposes of the foregoing,
“net effective interest rate” shall mean, as of the end of any Fiscal Year, the total amount
of interest accrued hereunder on the Loan from the date of execution of this Agreement
through the last day of such Fiscal Year, divided by the sum of the products derived by
multiplying the principal amount of the Loan outstanding in each year by the number of
years from the date of this Agreement to the last day of such Fiscal Year (or the date on
which such principal amount was actually paid, if earlier). In addition to the foregoing,
to the extent amounts due to the Lender have not been fully repaid, the provisions of
Section 2.05 hereof shall apply.
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Section 2.05. Application of Maximum Rate to Interest Differential. If the interest
due and payable on any obligation hereunder computed at the applicable rate as provided in
Section 2.04(b) hereof is in excess of the amount actually paid by the Authority as a result of the
provisions of Section 2.04(e) hereof, the difference between what would have been the interest
payable on such obligation had it accrued interest at the applicable rate as provided in Section
2.04(b) hereof and the actual interest paid by the Authority on such obligation (the “Interest
Differential”) shall remain an obligation of the Authority. If at any time there is an Interest
Differential owed to the Lender, the application of the provisions of Section 2.04(b) hereof shall
not reduce the rate of interest below the maximum net effective interest rate as computed
pursuant to Section 2.04(e) hereof until the Interest Differential has been repaid to the Lender.
Section 2.06. Prepayment of Loan. In addition to the mandatory prepayment of Loan
principal from Net Sale Proceeds pursuant to Section 2.04(d) hereof, the Authority may, at its
option and from legally available moneys of the Authority, prepay the Loan in whole or in part
on any Business Day, upon payment to the Lender of the principal so prepaid. The Lender shall
apply amounts in the Interest Account to the payment of the accrued but unpaid interest on the
principal so prepaid. Unless waived by the Lender in writing, the Authority shall provide the
Lender not less than 30 days prior written notice of any intent to prepay the Loan under this
Section 2.06.
Section 2.07. Manner of Payments. All interest, fees, and other payments to be made
hereunder by or on behalf of the Authority to the Lender shall be made, and shall not be
considered made until received, in lawful money of the United States of America in immediately
available funds. The Authority shall make each payment hereunder in the manner and at the
time necessary so that each such payment is received not later than 12:00 p.m., Denver time, on
the day when due. Any payment received after 12:00 p.m., Denver time, shall be deemed made
on the next succeeding Business Day. Unless expressly stated otherwise, all payments made
hereunder by or on behalf of the Authority to the Lender may be applied to such amounts due
hereunder and under the Financing Documents in such order as the Lender shall elect.
Section 2.08. Costs and Expenses. The Authority agrees to pay all reasonable costs and
expenses of the Lender in connection with (a) the preparation, execution and delivery of this
Agreement or any other documents, including the other Financing Documents, which may be
delivered by any party in connection with the transactions contemplated under this Agreement
and the other Financing Documents; (b) the filing, recording, administration (other than normal,
routine administration), enforcement, transfer, amendment, maintenance, renewal or cancellation
of the Deeds of Trust, this Agreement and all amendments, supplements, or modifications thereto
and hereto, including, without limitation, the reasonable fees and out-of-pocket expenses of
counsel for the Lender and the allocated cost of in-house counsel and legal staff and independent
public accountants and other outside experts retained by the Lender in connection with any of the
foregoing; (c) the fees, costs and expenses of any notice, financing statement, continuation
statement, assignment or other document or agreement that the Lender reasonably deems
necessary or advisable to create, preserve, continue or perfect any security interest intended to be
created under the Deeds of Trust or hereunder or to otherwise enable the Lender to enforce its
rights under the Deeds of Trust and hereunder; and (d) the fees and expenses of any custodian
appointed by the Lender to hold any collateral securing the obligations of the Authority
hereunder. In addition, the Authority agrees to pay promptly all costs and expenses of the
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Lender, including, without limitation, the fees and expenses of external counsel and the allocated
cost of in-house counsel, for (i) any and all amounts which the Lender has paid relative to the
Lender’s curing of any Event of Default under this Agreement or any of the other Financing
Documents; (ii) the enforcement of this Agreement, the Deeds of Trust, or any of the other
Financing Documents; or (iii) any action or proceeding relating to a court order, injunction, or
other process or decree restraining or seeking to restrain the Authority from paying any amount
hereunder. Without prejudice to the survival of any other agreement of the Authority hereunder,
the agreements and obligations contained in this Section 2.08 shall survive the payment in full of
all amounts owing to the Lender hereunder.
Section 2.09. Obligations Unconditional. The Authority’s obligation to repay the Loan
and all of its other obligations under this Agreement shall be absolute and unconditional under
any and all circumstances and irrespective of any setoff, counterclaim or defense to payment
which the Authority may have against the Lender, any Participant, or any other Person,
including, without limitation, any defense based on the failure of any nonapplication or
misapplication of the proceeds of the Loan hereunder, and irrespective of the legality, validity,
regularity or enforceability of all or any of the Financing Documents, and notwithstanding any
amendment or waiver of (other than an amendment or waiver signed by the Lender explicitly
reciting the release or discharge of any such obligation), or any consent to, or departure from, all
or any of the Financing Documents or any exchange, release, or nonperfection of any collateral
securing the obligations of the Authority hereunder or under the other Financing Documents and
any other circumstances or happening whatsoever, whether or not similar to any of the
foregoing; provided, however, that nothing contained in this Section 2.00 shall abrogate or
otherwise affect the rights of the Authority pursuant to Section 8.16 hereof.
Section 2.10. Waivers. To the fullest extent permitted by law: (a) the Authority hereby
waives (i) presentment, demand, notice of demand, protest, notice of protest, notice of dishonor
and notice of nonpayment; (ii) to the extent the Lender is not in default hereunder, the right, if
any, to the benefit of, or to direct application of, any security hypothecated to the Lender until all
obligations of the Authority to the Lender hereunder, howsoever arising, has been paid; (iii) the
right to require the Lender to proceed against the Authority hereunder, or against any Person
under any guaranty or similar arrangement, or under any agreement between the Lender and any
Person or to pursue any other remedy in the Lender’s power; (iv) all statutes of limitation; and
(v) any defense arising out of the election by the Lender to foreclose on any security by one or
more non-judicial or judicial sales; (b) the Lender may exercise any other right or remedy, even
though any such election operates to impair or extinguish the Authority’s right to repayment
from, or any other right or remedy it may have against, any Person, or any security; and (c) the
Authority agrees that the Lender may proceed against the Authority or any Person directly and
independently of any other, and that any forbearance, change of rate of interest, or acceptance,
release or substitution of any security, guaranty, or loan or change of any term or condition
thereunder or under any Financing Document (other than by mutual agreement between the
Authority and the Lender) shall not in any way affect the liability of the Authority hereunder.
Section 2.11. Taxes, Increased Costs and Reduced Return.
(a)
To the extent permitted by law any and all payments by the Authority
hereunder (or with respect to the Note) shall be made, in accordance with Section 2.09
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hereof, free and clear of and without deduction for any and all taxes, levies, imposts,
deductions, charges or withholdings, and all liabilities with respect thereto, excluding
taxes imposed on the overall net income of the Lender (and franchise taxes imposed in
lieu of net income taxes) by the jurisdiction of the Lender’s applicable lending office or
any political subdivision thereof (all such non-excluded taxes, levies, imposts,
deductions, charges, withholdings and liabilities being hereinafter referred to as “Taxes”).
If the Authority shall be required by law to withhold or deduct any Taxes from or in
respect of any sum payable hereunder (or with respect to the Note) then, to the extent
permitted by law, (A) the sum payable shall be increased as may be necessary so that
after making all required withholdings or deductions (including those Taxes payable
solely by reason of additional sums payable under this Section 2.11) the Lender receives
an amount equal to the sum it would have received had no such withholdings or
deductions been made, (B) the Authority shall make such withholdings or deductions,
and (C) the Authority shall pay the full amount withheld or deducted to the relevant
taxing authority or other authority in accordance with applicable law.
In addition, to the extent permitted by law, the Authority agrees to pay any
present or future stamp or documentary taxes or any other excise or property taxes,
charges or similar levies that arise under the laws of the United States or the State from
any payment made hereunder or with respect to the Note or otherwise with respect to this
Agreement or the Note (hereinafter referred to as “Other Taxes”).
If the Authority fails to pay Taxes and/or Other Taxes (including Taxes imposed
by any jurisdiction on amounts payable under this Section 2.11(a)) required to be paid by
the Authority pursuant to the preceding two paragraphs in accordance with applicable
law, then the Authority shall, to the extent permitted by law, indemnify and hold
harmless the Lender, and reimburse the Lender, as applicable, for the full amount of
Taxes and Other Taxes (including, without limitation, any Taxes or Other Taxes imposed
by any jurisdiction on amounts payable under this Section 2.11(a)) paid by the Lender or
any liability (including penalties, interest and expenses) arising therefrom or with respect
thereto, whether or not such Taxes or Other Taxes were correctly or legally asserted. The
Authority shall have the right to contest the imposition of Taxes and/or Other Taxes that
the Authority believes, in good faith, were incorrectly or illegally asserted; however, such
right shall not affect the obligation of the Authority to indemnify and hold harmless the
Lender as provided in this Section 2.11(a) and in Section 8.03 hereof. Payments by the
Authority pursuant to this Section 2.11(a) shall be made within 30 days from the date the
Lender makes written demand therefor which demand shall be accompanied by a
certificate describing in reasonable detail the basis thereof.
Within 30 days after the date of any payment of Taxes by the Authority, the
Authority shall furnish to the Lender, at its address referred to in Section 8.05 hereof, the
original or a certified copy of a receipt evidencing payment thereof. The Authority shall
compensate the Lender for all reasonable losses and expenses sustained by the Lender as
a result of any failure by such party to so furnish such copy of such receipt.
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Any amounts paid by the Authority to the Lender pursuant to this Section 2.11(a)
which are subsequently recovered by the Lender from any taxing agency shall be repaid
to the Authority within 30 days of receipt thereof by the Lender.
Without prejudice to the survival of any other agreement of the Authority
hereunder, the agreements and obligations contained in this Section 2.11(a) shall survive
the payment in full of all amounts owing to the Lender hereunder.
(b)
(i)
If, on or after the date of this Agreement, the adoption of any law
or any governmental or quasi-governmental rule, regulation, policy, guideline or directive
(whether or not having the force of law), or any change in the interpretation,
promulgation, implementation or administration thereof by any governmental or
quasi-governmental authority, central bank or comparable agency charged with the
interpretation or administration thereof, including, notwithstanding the foregoing, all
requests, rules, guidelines or directives in connection with the Dodd-Frank Wall Street
Reform and Consumer Protection Act regardless of the date enacted, adopted or issued,
or compliance by the Lender or any Participant with any request or directive (whether or
not having the force of law) of any such authority, central bank or comparable agency:
(A)
subjects the Lender or any Participant to any Taxes, or
changes the basis of taxation of payments (other than with respect to taxes
imposed on the overall net income of the Lender or such Participant) to
the Lender or any Participant in respect of the Loan or participations
therein; or
(B)
imposes or increases or deems applicable any reserve,
assessment, insurance charge, special deposit or similar requirement
against assets of, deposits with or for the account of, or credit extended by,
the Lender or any Participant; or
(C)
imposes any other condition the result of which is to
increase the cost to the Lender or any Participant of issuing or
participating in the Loan, or reduces any amount receivable by the Lender
or any Participant in connection with the Loan or participations therein, or
requires the Lender or any Participant to make any payment calculated by
reference to the amount of the Loan or participations therein held or
interest or fees received by it, by an amount deemed material by the
Lender or such Participant, as the case may be, and the result of any of the
foregoing is to increase the cost to the Lender or such Participant, as the
case may be, of issuing or participating in the Loan or to reduce the return
received by the Lender or such Participant, as the case may be, attributable
to the Default Rate charged in connection with the Loan or participations
therein, then, within 15 days after demand by the Lender, the Authority
shall pay the Lender such additional amount or amounts as will
compensate the Lender or such Participant, as the case may be, for such
increased cost or reduction in amount received.
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(ii)
If after the effective date of this Agreement there shall occur any
enactment, promulgation, imposition, implementation, interpretation or
administration of, or change to, any Regulation, whether such Regulation was
created before or after the date of this Agreement, which shall have the effect of
imposing on the Lender (or through the Lender’s holding company) any tax
(excluding taxes on its overall net income and franchise taxes), charge, fee,
assessment or deduction of any kind whatsoever, additional reserve or capital
adequacy requirements, special deposits or similar requirements against credit
extended by the Lender, assets of, deposits with or for the account of Lender or
any other conditions affecting the extensions of credit under this Agreement, then
the Authority shall pay to the Lender such additional amount as the Lender deems
necessary to compensate the Lender for any increased cost to the Lender
attributable to the extension(s) of credit under this Agreement and/or for any
reduction in the rate of return on the Lender’s capital and/or the Lender’s revenue
attributable to such extension(s) of credit, attributable to any calendar year. As
used above, the term “Regulation” shall include any federal, state or international
law, governmental or quasi-governmental rule, regulation, policy, guideline or
directive (including but not limited to the Dodd-Frank Wall Street Reform and
Consumer Protection Act and enactments, issuances or similar pronouncements
by the Lender for International Settlements, the Basel Committee on Banking
Regulations and Supervisory Practices or any similar authority and any successor
thereto) that applies to the Lender. Any amount payable to the Lender under this
paragraph shall be paid upon demand by the Lender. In addition, if the Lender
determines that such cost or reduction will be ongoing or recurring, the Lender
may by notice to the Authority elect to require payment of such amounts with
regularly scheduled payments under the Loan. The Lender’s method of
determining any amount payable to the Lender under this paragraph shall be
substantially the same as that method utilized by the Lender in implementing
similar provisions for similarly situated borrowers and extensions of credit. The
Lender’s determination of such additional amount shall be determinative in the
absence of manifest error.
Without prejudice to the survival of any other agreement of the Authority
hereunder, the agreements and obligations contained in this Section 2.11(b) shall
survive the payment in full of all amounts owing to the Lender hereunder.
Section 2.12. Pledge. The Authority hereby assigns, transfers, pledges, hypothecates,
delivers and grants to the Lender a first priority exclusive security interest in and to the Collateral
to secure the payment of the principal of and interest on the Loan and the Collateral shall not be
subject to any other Lien. The Authority represents and warrants to the Lender that the
Collateral is not subject to any other Lien or encumbrance. This pledge shall include any
substitutions, renewals and additions to the Interest Account.
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Section 2.13. Conditions to Closing. The making by the Lender of the Loan is
conditioned upon the satisfaction of each of the following on or prior to the Closing Date:
(a)
Financing Documents. All Financing Documents and other instruments
applicable to the Loan is in form and content satisfactory to the Lender; have been duly
executed and delivered in form and substance satisfactory to the Lender; and have not
been modified, amended or rescinded and are in full force and effect on and as of the
Closing Date and executed original or certified copies of each thereof shall have been
delivered to the Lender.
(b)
Certified Proceedings. The Lender is in receipt of an executed original or
certified copy of the Authorizing Resolution of the Authority, which shall be in form and
content satisfactory to the Lender and duly and properly authorize the Authority to issue
the Loan, to execute and deliver this Agreement and the other Financing Documents to
which the Authority is a party, and perform all acts contemplated hereunder and
thereunder, together with such other certifications as to the specimen signatures of the
officers of the Authority authorized to sign this Agreement and the other Financing
Documents to be delivered by the Authority hereunder and as to other matters of fact as
shall reasonably be requested by the Lender;
(c)
Authority Certificate. The Authority has provided the Lender with a
certificate certifying that on the Closing Date each representation and warranty on the
part of the Authority contained in this Agreement and in any other Financing Document
to which the Authority is a party is true and correct and no Event of Default, or event
which would, with the passage of time or the giving of notice, constitute an Event of
Default, has occurred and is continuing and no default exists under any other Financing
Document to which the Authority is a party, or under any other agreement by and
between the Authority and the Lender relating to the Loan and certifying as to such other
matters as the Lender might reasonably request.
(d)
Other Proceedings. All proceedings of any Person taken in connection
with the transactions contemplated by this Agreement and the other Financing
Documents, and all instruments, authorizations and other documents applicable thereto,
are satisfactory to the Lender and its counsel.
(e)
Opinion of General Counsel. The Lender shall have received an opinion
of counsel to the Authority, dated as of the Closing Date and addressed to the Lender,
with respect to such matters as the Lender may require, including opinions as to the
validity of the Authority’s organization and existence; addressing the absence of
litigation involving (or threatened to involve) the Authority; stating that all governmental
approvals, if any, necessary for the Authority to execute, deliver and perform its
obligations under this Agreement and the other Financing Documents to which the
Authority is a party have been duly obtained; that the Authorizing Resolution was duly
and properly adopted, is in full force and effect, and has not been rescinded as of the
Closing Date; that this Agreement and the other Financing Documents to which the
Authority is a party have been duly authorized, executed, and delivered by the Authority
and that such obligations are binding and enforceable against the Authority in accordance
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with their respective terms; that the execution, delivery and performance by the Authority
of this Agreement and the other Financing Documents to which the Authority is a party
will not violate any law or regulation or of any order, writ, judgment or decree of any
court, arbitrator or governmental authority; will not violate any provisions of any
document constituting, regulating or otherwise affecting the operations or activities of the
Authority; and will not violate any provision of, constitute a default under, or result in the
creation, imposition or foreclosure of any Lien, mortgage, pledge, charge, security
interest or encumbrance of any kind (other than Liens created or imposed by the
Financing Documents), on any of the revenues or other assets of the Authority; and
otherwise in form and substance acceptable to the Lender and its counsel.
(f)
No Change in Law. No law, regulation, ruling or other action of the
United States, the State of Colorado or any political subdivision or authority therein or
thereof shall be in effect or shall have occurred, the effect of which would be to prevent
the Authority from fulfilling its obligations under this Agreement or the other Financing
Documents to which the Authority is a party.
(g)
Payment of Costs and Expenses. All Lender counsel fees and any other
Costs of Issuance due and payable in connection with the execution and delivery of this
Agreement and the other Financing Documents and the transactions contemplated
hereunder and thereunder shall have been paid by the Authority. The consultants and
other parties shall send their respective invoices to the Authority for payment. Upon
approval of each invoice, the Authority shall make such payments with its legally
available moneys (and not from proceeds of the Loan).
(h)
Due Diligence. The Lender shall have been provided with the opportunity
to review all pertinent financial information regarding the Authority; all agreements,
documents, amendments, and any other material information or pertinent data relating to
the Authority or the Collateral.
(i)
Accuracy and Completion. All information provided by the Authority to
the Lender shall be, as of the Closing Date, complete and accurate in all respects.
(j)
No Breach or Other Violation. The Authority shall not, as of the Closing
Date, be in violation or breach of any other agreement with the Lender or of any third
party of any nature or kind in excess of $5,000.
(k)
No Material Adverse Change. No material adverse change has, in
sole opinion of the Lender based on its business expertise, occurred with respect to
Authority’s business operations, financial condition or performance, as reflected in
most recent financial statements provided to the Lender or as otherwise known by
Lender.

the
the
the
the

(l)
No Structural Changes. No change in the structure of the financing
transactions relating to the Loan has occurred since that initially presented to and agreed
upon by the Lender.
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(m)
Approval of Legal Counsel. Lender’s legal counsel shall have reviewed
and approved the Financing Documents and all other related transaction documents
required to consummate the transactions contemplated hereunder.
(n)
Appraisals. The Lender shall be in receipt of appraisals for each of the
Macy’s Parcel, the Mervyn’s Parcel, and the Sears Parcel, each in form and content
acceptable to the Lender and, with respect to the appraisal for the Sears Parcel, the value
shall be determined as vacant land, after demolition of the Sears Store.
(o)
Title Insurance. The Lender shall be in receipt of a Title Commitment,
which, together with the Escrow Instructions, are acceptable to the Lender and properly
commit the Title Company to issue a mortgagee’s Title Policy with endorsements thereto
as required by the Lender, mechanics’ lien protection, deletion of certain standard
exceptions, gap protection, and permitted exceptions approved by the Lender, all in form
and content satisfactory to the Lender.
(p)

Survey. [Pending].

(q)
Environmental Phase I for Sears Parcel. The Lender shall be in receipt
of a Phase I Environmental Site Assessment for the Sears Parcel in form and content
acceptable to the Lender.
(r)
Environmental Reliance Letters. The Lender shall be in receipt of the
Environmental Reliance Letters, in form and content satisfactory to the Lender.
(s)
Insurance. The Lender shall be in receipt of written evidence of
insurance with respect to the Sears Parcel, which insurance shall name the Lender as an
additional insured and shall include, without limitation, general liability coverage,
workers’ compensation, public liability coverage; and builders’ risk or equivalent
coverage appropriate to cover the demolition of the Sears Store and appurtenances, all in
form and content acceptable to the Lender.
(t)
Flood Plain. The Lender shall be in receipt of written evidence that the
Real Property is not in a flood plain, in form and content satisfactory to the Lender.
(u)
[Soils Reports. The Lender shall be in receipt of a soils reports for the
Real Property in form and content acceptable to the Lender.]
(v)
Other Certificates and Approvals. The Lender shall have received such
other certificates, approvals, filings, opinions and documents as shall be reasonably
requested by the Lender.
(w)
Other Legal Matters. All other legal matters pertaining to the execution
and delivery of this Agreement and the other Financing Documents and the full and
timely performance of the transactions contemplated hereunder and thereunder shall be
reasonably satisfactory to the Lender.
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ARTICLE III
INTEREST ACCOUNT; NET SALE PROCEEDS
Section 3.01. Creation of Interest Account.
The “Westminster Economic
Development Authority Interest Account” (hereinafter referred to as the “Interest Account”) is
hereby created and established as Vectra Bank Account # 5119012556. The Interest Account
shall be held and administered by the Lender in accordance with the provisions hereof.
Section 3.02. Deposit to Interest Account at Closing. On the Closing Date, the
Authority shall transfer to the Lender legally available moneys in the amount of
$_____________________, representing the aggregate interest due and owing on the Loan from
the Closing Date to, but not including, the Maturity Date. Such amount is calculated based on
the Loan Amount without regard to the application of any Principal Payments made hereunder.
Any amounts remaining in the Interest Account on the Maturity Date shall be applied to the
payment of the principal of and/or interest on the Loan, at the election of the Lender; provided,
however, that if such moneys are not need to pay the Loan in full on the Maturity Date, the
Lender shall return such funds to the Authority.
Section 3.03. Application of Moneys in Interest Account. On each Interest Payment
Date, the Lender shall transfer from the Interest Account an amount equal to the interest on the
Loan then due and owing on such date and apply such funds to the payment of such interest.
Section 3.04. Net Sale Proceeds. On and after the Closing Date and immediately upon
the sale and closing of each Parcel, the Authority shall cause all Net Sale Proceeds to be
promptly transferred to the Lender. The Lender shall apply all Net Sale Proceeds to the
repayment of principal of the Loan in accordance with Section 2.04(d) hereof. Lender shall have
the right to review each settlement/closing statement prior to the closing of the sale of a Parcel
and approve the applicable closing costs. Any extraordinary costs at closing shall require the
prior approval of the Lender.
ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF THE AUTHORITY
While any obligations hereunder or under any of the other Financing Documents are
unpaid or outstanding, the Authority continuously represents and warrants to the Lender as
follows:
Section 4.01. Due Organization. The Authority is a public body corporate and politic
and has been duly created, organized, established and authorized by the City to transact business
and exercise its powers as an urban renewal authority, all under and pursuant to the Act.
Section 4.02. Power and Authorization. The Authority has all requisite power and
authority to own and convey its properties and to carry on its business as now conducted and as
contemplated to be conducted under the Financing Documents; to execute, deliver and to
perform its obligations under this Agreement and the other Financing Documents; and to cause
the execution, delivery and performance of the Financing Documents.
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Section 4.03. No Legal Bar. The Authority is not in violation of any of the provisions
of the laws of the State of Colorado or the United States of America or any of the provisions of
any order of any court of the State of Colorado or the United States of America which would
affect its existence or its powers referred to in the preceding Section 4.02. The execution,
delivery and performance by the Authority of this Agreement and of the other Financing
Documents to which the Authority is a party (a) will not violate any provision of any applicable
law or regulation or of any order, writ, judgment or decree of any court, arbitrator or
governmental authority; (b) will not violate any provisions of any document constituting,
regulating or otherwise affecting the operations or activities of the Authority; and (c) will not
violate any provision of, constitute a default under, or result in the creation, imposition or
foreclosure of any Lien, mortgage, pledge, charge, security interest or encumbrance of any kind
other than Liens created or imposed by the Financing Documents, on any of the revenues or
other assets of the Authority which could have a material adverse effect on the assets, financial
condition, business or operations of the Authority, on the Authority’s power to cause the
Financing Documents to be executed and delivered, or its ability to pay in full in a timely fashion
the obligations of the Authority under this Agreement or the other Financing Documents.
Section 4.04. Consents. The Authority has obtained all consents, permits, licenses and
approvals of, and has made all registrations and declarations with any governmental authority or
regulatory body required for the execution, delivery and performance by the Authority of this
Agreement and the other Financing Documents.
Section 4.05. Litigation. There is no action, suit, inquiry or investigation or proceeding
to which the Authority is a party, at law or in equity, before or by any court, arbitrator,
governmental or other board, body or official which is pending or, to the best knowledge of the
Authority, threatened in connection with any of the transactions contemplated by this Agreement
or against or affecting the assets of the Authority, nor, to the best knowledge of the Authority, is
there any basis therefor, wherein an unfavorable decision, ruling or finding (a) would adversely
affect the validity or enforceability of, or the authority or ability of the Authority to perform its
obligations under, the Financing Documents; (b) would, in the reasonable opinion of the
Authority, have a materially adverse effect on the ability of the Authority to conduct its business
as presently conducted or as proposed or contemplated to be conducted; or (c) would adversely
affect the exclusion of interest on the Loan from gross income for federal income tax purposes or
the exemption of such interest from State of Colorado personal income taxes.
Section 4.06. Enforceability. This Agreement and each other Financing Document
constitutes the legal, valid and binding obligation of the Authority, enforceable against the
Authority in accordance with its terms (except as such enforceability may be limited by
bankruptcy, moratorium or other similar laws affecting creditors’ rights generally and provided
that the application of equitable remedies is subject to the application of equitable principles).
Section 4.07. Changes in Law. To the best knowledge of the Authority, there is not
pending any change of law which, if enacted or adopted could have a material adverse effect on
the assets, financial condition, business or operations of the Authority, on the Authority’s power
to issue or its ability to pay in full in a timely fashion the obligations of the Authority under this
Agreement or the other Financing Documents.
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Section 4.08. Financial Information and Statements. The financial statements and
other information previously provided to the Lender or provided to the Lender in the future are
or will be complete and accurate and prepared in accordance with generally accepted accounting
principles. There has been no material adverse change in the Authority’s financial condition
since such information was provided to the Lender.
Section 4.09. Accuracy of Information. All information, certificates or statements
given to the Lender pursuant to this Agreement and the other Financing Documents will be, to
the best of the Authority’s knowledge, true and complete when given.
Section 4.10. Financing Documents.
Each representation and warranty of the
Authority contained in any Financing Document is true and correct as of the Closing Date.
Section 4.11. Regulations U and X. The Authority is not engaged in the business of
extending credit for the purpose of purchasing or carrying margin stock (within the meaning of
Regulation U or X issued by the Board of Governors of the Federal Reserve System); and no
proceeds of the Loan will be or have been used to extend credit to others for the purpose of
purchasing or carrying any margin stock.
Section 4.12. Default, Etc. The Authority is not in default in the performance,
observance, or fulfillment of any of the obligations, covenants or conditions contained in any
Financing Document or other resolution, agreement or instrument to which it is a party which
would have a material adverse effect on the ability of the Authority to perform its obligations
hereunder or under the other Financing Documents, or which would affect the enforceability
hereof or thereof.
Section 4.13. Sovereign Immunity. Except for actions that lie or would lie in tort, the
Authority does not enjoy any rights of immunity on the grounds of sovereign immunity in
respect of its obligations under this Agreement or any of the other Financing Documents.
Section 4.14. No Filings. Except for the recordation of the Deeds of Trust with the
Jefferson County Clerk and Recorder, no filings, recordings, registrations or other actions are
necessary to create and perfect the pledges provided for herein and in the other Financing
Documents; the obligations of the Authority hereunder are secured by the Lien and pledge
provided for herein and in the Deeds of Trust; and the Liens and pledges provided for herein and
in the Deeds of Trust constitute valid prior Liens subject to no other Liens.
Section 4.15. Real Property Free and Clear. Except for the Lien thereon of the Deeds
of Trust, the Real Property is free and clear of any other Liens.
Section 4.16. Net Sale Proceeds Not Subject to Appropriation. No portion of the Net
Sale Proceeds is subject to appropriation by the Authority or any other Person.
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ARTICLE V
AFFIRMATIVE COVENANTS OF THE AUTHORITY
While any obligations hereunder or under any of the other Financing Documents are
unpaid or outstanding, the Authority continuously covenants and agrees as follows:
Section 5.01. Performance of Covenants, Authority. The Authority covenants that it
will faithfully perform and observe at all times any and all covenants, undertakings, stipulations,
and provisions contained in the Authorizing Resolution, this Agreement, the other Financing
Documents and all its proceedings pertaining thereto as though such covenants, undertakings,
stipulations, and provisions were set forth in full herein (for the purpose of this provision the
Financing Documents shall be deemed to continue in full force and effect notwithstanding any
earlier termination thereof so long as any obligation of the Authority under this Agreement shall
be unpaid or unperformed). The Authority covenants that it is duly authorized under the
constitution and laws of the State of Colorado, to issue the Loan and to execute and deliver the
Note, the Deeds of Trust, this Agreement, and the other Financing Documents, and that all action
on its part for the issuance of the Loan and the execution and delivery of the Note, the Deeds of
Trust, this Agreement, and the other Financing Documents has been duly and effectively taken
and will be duly taken as provided herein, and that the Loan, the Note, the Deeds of Trust, this
Agreement, and the other Financing Documents are and will be valid and enforceable obligations
of the Authority according to the terms hereof and thereof.
Section 5.02. Laws, Permits and Obligations. The Authority will comply in all
material respects with all applicable laws, rules, regulations, orders and directions of any
governmental authority and all agreements and obligations binding on the Authority,
noncompliance with which would have a material adverse effect on the Authority, its financial
condition, assets or ability to perform its obligations under this Agreement and/or the other
Financing Documents; provided that the Authority may in good faith contest such laws, rules,
regulations, orders and directions and the applicability thereof to the Authority to the extent that
such action would not be likely to have a material adverse effect on the Authority’s ability to
perform its obligations hereunder.
Section 5.03. Bonding and Insurance. The Authority shall carry general liability
coverage, workers’ compensation, public liability, and such other forms of insurance on
insurable Authority property upon the terms and conditions, and issued by recognized insurance
companies, as in the judgment of the Authority would ordinarily be carried by entities having
similar properties of equal value, such insurance being in such amounts as will protect the
Authority and its operations. In addition, each Authority official or other Person having custody
of any Authority funds or responsible for the handling of such funds, shall be bonded or insured
against theft or defalcation at all times. Such insurance shall appropriately cover the demolition
of the Sears Store and appurtenances and related risks and liability.
Section 5.04. Other Liabilities. The Authority shall pay and discharge, when due, all of
its liabilities, except when the payment thereof is being contested in good faith by appropriate
procedures which will avoid financial liability and with adequate reserves provided therefor.
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Section 5.05. Proper Books and Records. The Authority shall keep or cause to be kept
adequate and proper records and books of account in which complete and correct entries shall be
made with respect to the Authority, the Collateral and all of the funds and accounts established
or maintained pursuant to any of the Financing Documents. The Authority shall (a) maintain
accounting records in accordance with generally recognized and accepted principles of
accounting consistently applied throughout the accounting periods involved; (b) provide the
Lender with such information concerning the business affairs and financial condition (including
insurance coverage) of Authority as the Lender may request; and (c) without request, provide the
Lender with the information set forth below.
Section 5.06. Reporting Requirements.
(a)
The Authority shall notify the Lender promptly of all interim litigation or
administrative proceedings, threatened or pending, against the Authority which would, if
adversely determined, in Authority’s reasonable opinion, have a material effect on the
Authority’s financial condition arising after the date hereof.
(b)
as soon as available, but not later than 210 days following each Fiscal
Year, the Authority shall furnish to the Lender its unqualified audited financial
statements prepared in accordance with generally accepted accounting principles
consistently applied, in reasonable detail and audited by a firm of independent certified
public accountants selected by the Authority and satisfactory to the Lender;
(c)
promptly upon request of the Lender, the Authority shall furnish to the
Lender such other reports or information regarding the Collateral and any other collateral
securing the obligations of the Authority hereunder or the assets, financial condition,
business or operations of the Authority, as the Lender may reasonably request.
(d)
The Authority shall promptly notify the Lender of any Default or Event of
Default of which the Authority has knowledge, setting forth the details of such Default or
Event of Default and any action which the Authority proposes to take with respect
thereto.
(e)
The Authority shall notify the Lender as soon as possible after the
Authority acquires knowledge of the occurrence of any event which, in the reasonable
judgment of the Authority, is likely to have a material adverse effect on the financial
condition of the Authority or affect the ability of the Authority to perform its obligations
under this Agreement or under any other Financing Document.
Section 5.07. Visitation and Examination. Unless otherwise prohibited by law, the
Authority will permit any Person designated by the Lender to visit any of its offices to examine
the Authority’s books and financial records, and make copies thereof or extracts therefrom, and
to discuss its affairs, finances and accounts with its principal officers, all at such reasonable
times and as often as the Lender may reasonably request.
Section 5.08. Further Assurances. The Authority shall do, execute, acknowledge, and
deliver or cause to be done, executed, acknowledged and delivered, such modifications,
amendments, or supplements hereto or to the other Financing Documents and such further acts,
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instruments, and transfers as the Lender may reasonably require for the better assuring,
transferring, and pledging unto the Lender the Collateral with the priority required herein.
Section 5.09. Continued Existence. The Authority shall maintain its existence and
shall not merge or otherwise alter its corporate structure in any manner or to any extent as might
reduce the security provided for the payment of the Loan, and will continue to operate and
manage the Authority and its facilities in an efficient and economical manner in accordance with
all applicable laws, rules and regulations.
Section 5.10. Restructuring. In the event the Net Sale Proceeds are insufficient or is
anticipated to be insufficient (in the aggregate) to pay the principal of and interest on the Loan in
full, the Authority shall use its best efforts to refinance, refund, or otherwise restructure the Loan
so as to avoid such a default. The Authority shall promptly notify the Lender of any such efforts.
Section 5.11. Authority Operations. The Authority shall manage its finances and day
to day operations in an economical and efficient manner and in accordance with all applicable
laws, rules and regulations.
Section 5.12. First Sale in Westminster Center. The Authority shall act in good faith
to facilitate the demolition of the Sears Store and the redevelopment of the Real Property. The
Authority shall not sell, transfer, convey, or otherwise dispose of any portion of the Collateral
within the Westminster Center unless the outstanding principal of the Loan, together with all
accrued interest thereon, is concurrently paid in full to the Lender.
Section 5.13. Net Sale Proceeds. The Authority shall use its commercially reasonable
best efforts to maximize the amount of Net Sale Proceeds for each Parcel and shall take all
necessary action to cause the prompt transfer of Net Sale Proceeds to the Lender. The Lender
shall not proceed with the sale and transfer of any Parcel where the Net Sale Proceeds are not
disbursed to the Lender.
ARTICLE VI
NEGATIVE COVENANTS OF THE AUTHORITY
Section 6.01. No Additional Debt. The Authority shall not incur, assume, or issue any
additional Debt secured by a Lien on the Collateral or any portion thereof without the prior
written consent of the Lender.
Section 6.02. No Lien or Security Interest in Collateral. Except for the Lien of the
Deeds of Trust on the Real Property and the rights of the Lender hereunder, the Authority shall
not grant or permit to be granted any Lien on or security interest in and to any portion of the Net
Sale Proceeds or any other component of the Collateral securing the obligations of the Authority
hereunder.
Section 6.03. No Change in Financing Documents. The Authority shall not cancel,
terminate, amend, supplement, modify or waive any of the provisions of any of the Financing
Documents or consent to any such cancellation, termination, amendment, supplement,
modification or waiver, without the prior written consent of the Lender. The Authority shall take
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no action inconsistent with the rights of the Lender under this Agreement and the other
Financing Documents to which the Authority is a party, including, without limitation, its
obligations to make payments to the Lender hereunder.
Section 6.04. Material Adverse Action. The Authority shall not take any action nor
consent to any action that would materially adversely affect any portion of the Net Sale
Proceeds, the Real Property, or any other component of the Collateral securing the obligations of
the Authority hereunder.
ARTICLE VII
EVENTS OF DEFAULT AND REMEDIES
Section 7.01. Events of Default. The occurrence of any one or more of the following
events or the existence of any one or more of the following conditions shall constitute an Event
of Default under this Agreement (whatever the reason for such event or condition and whether it
shall be voluntary or involuntary or be effected by operation of law or pursuant to any judgment,
decree, rule, regulation or order of any court or any administrative or governmental body):
(a)
the Authority fails to pay when due (i) interest on the Loan; (ii) principal
of the Loan; or (iii) any other sum owing under this Agreement;
(b)
the Authority fails to transfer or cause the transfer of any Net Sale
Proceeds to the Lender as required by Section 3.04 hereof;
(c)
the occurrence and continuance of an event of default or an event of
nonperformance under any one or more of the Deeds of Trust or any of the other
Financing Documents to which the Authority is a party after the expiration of any
applicable cure period;
(d)
the Authority fails to observe or perform any other of the covenants,
agreements or conditions on the part of the Authority in this Agreement, any one or more
of the Deeds of Trust, or any of the other Financing Documents to which the Authority is
a party and such failure is not remedied to the satisfaction of the Lender within 30 days
after such failure;
(e)
any representation or warranty made by the Authority in this Agreement
or in any other Financing Document to which the Authority is a party or any certificate,
instrument, financial or other statement furnished by the Authority to the Lender, proves
to have been untrue or incomplete in any material respect when made or deemed made;
(f)
default in the payment of principal of or interest when due on any material
financial obligation of the Authority and continuance of such default beyond any
applicable grace period;
(g)
any judgment or court order for the payment of money exceeding any
applicable insurance coverage by more than $[10,000] in the aggregate is rendered
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against the Authority and the Authority fails to vacate, bond, stay, contest, pay or satisfy
such judgment or court order for 60 days;
(h)
the Authority shall initiate, acquiesce or consent to any proceedings to
dissolve the Authority or to consolidate the Authority with other similar entities into a
single entity or the Authority shall otherwise cease to exist;
(i)
a change occurs in the financial or operating conditions of the Authority,
or the occurrence of any other event that, in the Lender’s reasonable judgment, will have
a materially adverse impact on the ability of the Authority to satisfy the Authority’s
payment obligations under this Agreement or its other obligations, and the Authority fails
to cure such condition within the time specified by the Lender in a written notice from the
Lender informing the Authority of an occurrence under this subsection (i);
(j)
(i) the Authority shall commence any case, proceeding or other action
(A) under any existing or future law of any jurisdiction relating to bankruptcy,
insolvency, reorganization or relief of debtors, seeking to have an order for relief entered
with respect to it or seeking to adjudicate it insolvent or a bankrupt or seeking
reorganization, arrangement, adjustment, winding-up, liquidation, dissolution,
composition or other relief with respect to it or its debts; or (B) seeking appointment of a
receiver, trustee, custodian or other similar official for itself or for any substantial part of
its property, or the Authority shall make a general assignment for the benefit of its
creditors; or (ii) there shall be commenced against the Authority any case, proceeding or
other action of a nature referred to in clause (i) above and the same shall remain
undismissed; or (iii) there shall be commenced against the Authority any case,
proceeding or other action seeking issuance of a warrant of attachment, execution,
distraint or similar process against all or any substantial part of its property which results
in the entry of an order for any such relief which shall not have been vacated, discharged,
or stayed or bonded pending appeal, within 60 days from the entry thereof; or (iv) the
Authority shall take action in furtherance of, or indicating its consent to, approval of, or
acquiescence in, any of the acts set forth in clause (i), (ii) or (iii) above; or (v) the
Authority shall generally not, or shall be unable to, or shall admit in writing its inability
to, pay its debts as they become due;
(k)
this Agreement, any one or more of the Deeds of Trust, or any other
Financing Document, or any material provision hereof or thereof, (i) ceases to be valid
and binding on the Authority or is declared null and void, or the validity or enforceability
thereof is contested by the Authority (unless being contested by the Authority in good
faith), or the Authority denies it has any or further liability under any such document to
which it is a party; or (ii) any pledge or security interest created hereunder or under any
one or more of the Deeds of Trust fails to be fully enforceable with the priority required
hereunder or thereunder;
(l)
the Authority’s auditor delivers a qualified opinion with respect to the
Authority’s status as an on-going concern;
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(m)
the Interest Account or any Net Sale Proceeds become subject to any writ,
judgment, warrant or attachment, execution or similar process.
Section 7.02. Remedies. Upon the occurrence and during the continuance of any Event
of Default, the Lender at its option, may do any one or more of the following:
(a)
Immediately declare the entire unpaid principal of the Loan, together with
all interest accrued and unpaid thereon, and all other amounts owing or payable to the
Lender hereunder or under any other Financing Document, immediately due and payable
to the Lender in full;
(b)
Apply all amounts constituting Collateral, including, without limitation,
amounts held in the Interest Account, to the unpaid principal of the Loan and all interest
accrued and unpaid thereon, and all other amounts owing or payable to the Lender
hereunder or under any other Financing Document, in any order of priority determined by
the Lender;
(c)
exercise any and all other remedies available hereunder or under the the
other Financing Documents;
(d)
exercise its rights and remedies under one or more (or all) of the Deeds of
Trust, including, without limitation, initiation of foreclosure proceedings thereunder and
the substitution of the Lender in lieu of the Authority as owner of the Real Property. In
such instance, the Authority hereby agrees to take such actions and execute such
instruments, consistent with such rights and remedies as are afforded it by law, as shall be
deemed necessary or desirable, in the Lender’s sole discretion, to effectuate such
substitution, including the transfer of the Real Property to the Lender. In such instance,
the Lender may enter into possession of the Real Property and employ watchmen to
protect the Real Property from injury. All sums so expended by the Lender shall be
deemed to have been paid to the Authority and secured by the Deeds of Trust. The
Authority hereby empowers the Lender to (i) use Net Sale Proceeds and amounts in the
Interest Account for the purpose of maintaining the Real Property; (ii) employ such
contractors, subcontractors, agents, architects, engineers, inspectors, and other
consultants as may be required for said purpose; (iii) pay, settle or compromise all
existing bills and claims which may be Liens against any of the Real Property, or as may
be necessary or desirable for the maintenance of the Real Property or for the clearance of
title; and (iv) do any and every act which the Authority might do in its own behalf. The
Authority hereby assigns and quitclaims to the Lender all undisbursed sums in any fund
or account created hereunder or under any related documents effective as of the date of
any occurrence of any Event of Default, to the extent required to make the Lender whole,
as determined by the Lender;
(e)
take any other action or remedy available under the other Financing
Documents or any other document, or at law or in equity.
Section 7.03. Notice of Default. Notwithstanding any cure period described above, the
Authority will immediately notify the Lender in writing when the Authority obtains knowledge
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of the occurrence of any Event of Default or any event which would, with the passage of time or
the giving of notice, constitute an Event of Default.
Section 7.04. Termination of Disbursements; Additional Lender Rights. Upon the
occurrence of an Event of Default the Lender may at any time cease any disbursements from the
Interest Account for the benefit of the Authority and/or take such other steps to protect or
preserve the Lender’s interest in the Collateral.
Section 7.05. Delay or Omission No Waiver. No delay or omission of the Lender to
exercise any right or power accruing upon any default shall exhaust or impair any such right or
power or shall be construed to be a waiver of any such default, or acquiescence therein; and
every power and remedy given by this Agreement may be exercised from time to time and as
often as may be deemed expedient.
Section 7.06. No Waiver of One Default To Affect Another; All Remedies
Cumulative. No waiver of any Event of Default hereunder shall extend to or affect any
subsequent or any other then existing Event of Default or shall impair any rights or remedies
consequent thereon. All rights and remedies of the Lender provided herein shall be cumulative
and the exercise of any such right or remedy shall not affect or impair the exercise of any other
right or remedy.
Section 7.07. Other Remedies. Nothing in this Article VII is intended to restrict the
Lender’s rights under any of the Financing Documents or at law or in equity, and the Lender may
exercise all such rights and remedies as and when they are available.
ARTICLE VIII
MISCELLANEOUS
Section 8.01. Loan Agreement and Relationship to Other Documents.
The
warranties, covenants and other obligations of the Authority (and the rights and remedies of the
Lender) that are outlined in this Agreement and the other Financing Documents are intended to
supplement each other. In the event of any inconsistencies in any of the terms in the Financing
Documents, all terms will be cumulative so as to give the Lender the most favorable rights set
forth in the conflicting documents, except that if there is a direct conflict between any preprinted
terms and specifically negotiated terms (whether included in an addendum or otherwise), the
specifically negotiated terms will control.
Section 8.02. Successors; Assignment. The rights, options, powers and remedies
granted in this Agreement and the other Financing Documents will extend to the Lender and to
its successors and permitted Lender assignees, will be binding upon the Borrower and its
successors and will be applicable hereto and to all renewals and/or extensions hereof. This Loan
Agreement shall be assignable by the Lender to any entity without the consent of the Borrower,
provided that the assignee (unless an affiliate of the Lender) shall provide an opinion of legal
counsel to the effect that the assignee is legally authorized to perform the obligations of the
Lender hereunder.
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Section 8.03. Indemnification. Except for harm arising from the Lender’s willful
misconduct, gross negligence or bad faith, and without waiving governmental immunity, the
Borrower, to the extent allowed by law, hereby indemnifies and agrees, to defend and hold the
Lender harmless from any and all losses, costs, damages, claims and expenses of any kind
suffered by or asserted against the Lender relating to claims by third parties as a result of, or
arising out of, the negligence or other misconduct of the Borrower, or any claim made against the
Borrower, in connection with the financing provided under the Financing Documents. To the
extent permitted by law, this indemnification and hold harmless provision will survive the
termination of the Financing Documents and the satisfaction of Borrower’s obligations to the
Lender.
Section 8.04. Notices. Any notice required hereunder shall be deemed delivered:
(a) three Business Days after being deposited in the United States Mail, postage pre-paid; or
when the notice has been (b) received by overnight delivery service; (c) received by telex;
(d) received by facsimile; (e) received through the internet; or (f) when personally delivered at
the following addresses:
If to the Authority:

Westminster Economic Development Authority
4800 W. 92nd Avenue
Westminster, Colorado 80031
Attention: Finance Director
Telephone: 303.658.2036
Facsimile: 303.706.3923
E-mail: thitchens@cityofwestminster.us

with copies to:
Westminster Economic Development Authority
4800 W. 92nd Avenue
Westminster, Colorado 80031
Attention: Marty McCullough, City Attorney
Telephone: 303.658.2234
Facsimile: 303.650.0158
E-mail: mmccullo@cityofwestminster.us
and:

If to the Lender:
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Sherman & Howard
633 17th Street, Suite 3000
Denver, Colorado 80202
Attention: Dee Wisor
Telephone: (303) 299-8228
Facsimile: 303.298.0940
E-mail: dwisor@shermanhoward.com
Vectra Bank Colorado, National Association
2000 S. Colorado Blvd., Suite 1200
Denver, Colorado 80222
Attention: Conrad Freeman
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Telephone: 720.947.8802
Facsimile: 720.947.7706
With a copy to:

Vectra Bank Colorado, National Association
2000 S. Colorado Blvd., Suite 1200
Denver, Colorado 80222
Attention: Coby Walberg
Telephone: 720.947.8352
Facsimile: 303.947.7354

Section 8.05. Payments. Payments due on the Loan shall be made in lawful money of
the United States. All payments may be applied by the Lender to principal and/or interest on the
Loan and other amounts due under this Agreement in any order which the Lender elects.
Section 8.06. Applicable Law and Jurisdiction; Interpretation; Severability. This
Agreement and all other Financing Documents will be governed by and interpreted in
accordance with the internal laws of the State of Colorado, except to the extent superseded by
Federal law. Invalidity of any provisions of this Agreement will not affect any other provision.
THE AUTHORITY AND THE LENDER HEREBY CONSENT TO THE EXCLUSIVE
JURISDICTION OF ANY STATE OR FEDERAL COURT SITUATED IN DENVER,
COLORADO, AND WAIVE ANY OBJECTIONS BASED ON FORUM NON CONVENIENS,
WITH REGARD TO ANY ACTIONS, CLAIMS, DISPUTES OR PROCEEDINGS
RELATING TO THIS AGREEMENT, THE NOTE, THE PLEDGED REVENUE, ANY
OTHER FINANCING DOCUMENT, OR ANY TRANSACTIONS ARISING THEREFROM,
OR ENFORCEMENT AND/OR INTERPRETATION OF ANY OF THE FOREGOING.
Nothing in this Agreement will affect the Lender’s rights to serve process in any manner
permitted by law. This Agreement, the other Financing Documents and any amendments hereto
(regardless of when executed) will be deemed effective and accepted only at the Lender’s
offices, and only upon the Lender’s receipt of the executed originals thereof. Invalidity of any
provision of this Agreement shall not affect the validity of any other provision.
Section 8.07. Copies; Entire Agreement; Modification. The Authority hereby
acknowledges the receipt of a copy of this Agreement and all other Financing Documents.
IMPORTANT: READ BEFORE SIGNING. THE TERMS OF THIS AGREEMENT
SHOULD BE READ CAREFULLY BECAUSE ONLY THOSE TERMS IN WRITING,
EXPRESSING CONSIDERATION AND SIGNED BY THE PARTIES ARE ENFORCEABLE.
NO OTHER TERMS OR ORAL PROMISES NOT CONTAINED IN THIS WRITTEN
CONTRACT MAY BE LEGALLY ENFORCED. THE TERMS OF THIS AGREEMENT
MAY ONLY BE CHANGED BY ANOTHER WRITTEN AGREEMENT. THIS NOTICE
SHALL ALSO BE EFFECTIVE WITH RESPECT TO ALL OTHER FINANCING
DOCUMENTS NOW IN EFFECT BETWEEN THE AUTHORITY AND THE LENDER. A
MODIFICATION OF ANY OTHER CREDIT AGREEMENT NOW IN EFFECT BETWEEN
THE AUTHORITY AND THE LENDER, WHICH OCCURS AFTER RECEIPT BY THE
AUTHORITY OF THIS NOTICE, MAY BE MADE ONLY BY ANOTHER WRITTEN
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INSTRUMENT. ORAL OR IMPLIED MODIFICATIONS TO ANY SUCH FINANCING
DOCUMENT IS NOT ENFORCEABLE AND SHOULD NOT BE RELIED UPON.
Section 8.08. Waiver of Jury Trial. THE AUTHORITY AND THE LENDER
HEREBY JOINTLY AND SEVERALLY WAIVE ANY AND ALL RIGHT TO TRIAL BY
JURY IN ANY ACTION OR PROCEEDING RELATING TO ANY OF THE FINANCING
DOCUMENTS, THE OBLIGATIONS THEREUNDER, ANY COLLATERAL SECURING
THE OBLIGATIONS, OR ANY TRANSACTION ARISING THEREFROM OR
CONNECTED THERETO. THE AUTHORITY AND THE LENDER EACH REPRESENTS
TO THE OTHER THAT THIS WAIVER IS KNOWINGLY, WILLINGLY AND
VOLUNTARILY GIVEN.
Section 8.09. Attachments. All documents attached hereto, including any appendices,
schedules, riders and exhibits to this Agreement, are hereby expressly incorporated by reference.
Section 8.10. No Recourse Against Officers and Agents.
Pursuant to
Section 11-57-209 of the Supplemental Public Securities Act, if a member of the Board, or any
officer or agent of the Authority, acts in good faith in the performance of his duties as a member,
officer, or agent of the Board or the Authority and in no other capacity, no civil recourse shall be
available against such member, officer or agent for payment of the principal of and interest on
the Loan. Such recourse shall not be available either directly or indirectly through the Board or
the Authority, or otherwise, whether by virtue of any constitution, statute, rule of law,
enforcement of penalty, or otherwise.
Section 8.11. Conclusive Recital. Pursuant to Section 11-57-210 of the Supplemental
Public Securities Act, this Agreement is entered into pursuant to certain provisions of the
Supplemental Public Securities Act. Such recital shall be conclusive evidence of the validity and
the regularity of the issuance of this Agreement after delivery for value.
Section 8.12. Limitation of Actions.
Pursuant to Section 11-57-212 of the
Supplemental Public Securities Act, no legal or equitable action brought with respect to any
legislative acts or proceedings in connection with the authorization or issuance of the Loan shall
be commenced more than 30 days after the authorization of the Loan.
Section 8.13. Pledge of Revenues. The creation, perfection, enforcement, and priority
of the pledge of revenues to secure the payment of the principal of and interest on the Loan as
provided herein, in the Note and the other Financing Documents shall be governed by
Section 11-57-208 of the Supplemental Public Securities Act, this Agreement, the Note and the
other Financing Documents. The amounts pledged to the payment of the principal of and interest
on the Loan shall immediately be subject to the Lien of such pledge without any physical
delivery, filing, or further act. The Lien of such pledge shall have a first priority. The Lien of
such pledge shall be valid, binding, and enforceable as against all Persons having claims of any
kind in tort, contract, or otherwise against the Authority irrespective of whether such Persons
have notice of such Liens. Notwithstanding the foregoing, the Lender acknowledges that the
Deeds of Trust shall be recorded against the Real Property with the Jefferson County Clerk and
Recorder.
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Section 8.14. No Liability. Any action taken or omitted by the Lender under or in
connection with the Financing Documents, if taken or omitted in good faith and without willful
misconduct or gross negligence, shall be binding upon the Authority and shall not put the Lender
under any resulting liability to the Authority. The Lender, including its agents, employees,
officers, directors and controlling Persons, shall not have any liability to the Authority, and the
Authority assumes all risk, responsibility and liability for (a) the form, sufficiency, correctness,
validity, genuineness, falsification and legal effect of any demands and other documents,
instruments and other papers relating to the Loan even if such documents, should prove to be in
any or all respects invalid, insufficient, fraudulent or forged; (b) the general and particular
conditions stipulated therein; (c) the good faith acts of any Person whosoever in connection
therewith; (d) failure of any Person (other than the Lender, subject to the terms and conditions
hereof) to comply with the terms of the Loan; (e) errors, omissions, interruptions or delays in
transmission or delivery of any messages, by mail, cable, telex, telegraph, wireless or otherwise,
whether or not they be in code; (f) errors in translation or errors in interpretation of technical
terms; (g) for any other consequences arising from causes beyond the Lender’s control; or
(h) any use of which may be made of the proceeds of the Loan, except to the extent of any direct,
as opposed to indirect, consequential, or special damages suffered by the Authority which direct
damages are proven by the Authority to be caused by the Lender’s willful or grossly negligent
failure to make lawful payment under the Loan.
Section 8.15. No Waiver; Modifications in Writing. No failure or delay on the part of
the Lender in exercising any right, power or remedy hereunder shall operate as a waiver thereof,
nor shall any single or partial exercise of any such right, power or remedy preclude any other
right, power or remedy. The remedies provided for herein are cumulative and are not exclusive
of any remedies that may be available to the Lender at law or in equity or otherwise. No
amendment, modification, supplement, termination or waiver of or to any provision of this
Agreement, nor consent to any departure by the Authority therefrom, shall be effective unless the
same shall be in writing and signed by or on behalf of the Lender. Any amendment,
modification or supplement of or to any provision of this Agreement, and any consent to any
departure by the Authority from the terms of any provision of this Agreement, shall be effective
only in the specific instance and for the specific purpose for which made or given. No notice to
or demand on the Authority in any case shall entitle the Authority to any other or further notice
or demand in similar or other circumstances or constitute a waiver of the right of the Lender to
any other or further action in any circumstances without notice or demand.
Section 8.16. Payment on Non-Business Days. Whenever any payment hereunder shall
be stated to be due on a day which is not a Business Day, such payment may be made on the next
succeeding Business Day, and such extension of time shall in such case be included in the
computation of the amount due.
Section 8.17. Document Imaging. The Lender shall be entitled, in its sole discretion, to
image all or any selection of the Financing Documents, other instruments, documents, items and
records governing, arising from or relating to the Loan, and may destroy or archive the paper
originals. The Authority hereby waives any right to insist that the Lender produce paper
originals; agrees that such images shall be accorded the same force and effect as the paper
originals; and further agrees that the Lender is entitled to use such images in lieu of destroyed or

4841-8068-1230.2

30

archived originals for any purpose, including as admissible evidence in any demand, presentment
or proceedings.
Section 8.18. Execution in Counterparts. This Agreement may be executed in
counterparts, each of which when so executed and delivered shall be deemed to be an original
and all of which counterparts, taken together, shall constitute but one and the same Agreement.
Section 8.19. Severability. Any provision of this Agreement which is prohibited,
unenforceable or not authorized in any jurisdiction shall, as to such jurisdiction, be ineffective to
the extent of such prohibition, unenforceability or nonauthorization without invalidating the
remaining provisions hereof or affecting the validity, enforceability or legality of such provision
in any other jurisdiction.
Section 8.20. Headings. Article and Section headings used in this Agreement are for
convenience of reference only and shall not affect the construction of this Agreement.
Section 8.21. Waiver of Rules of Construction. The Authority hereby waives any and
all provisions of law to the effect that an ambiguity in a contract or agreement should be
interpreted against the party responsible for its drafting.
Section 8.22. Integration. This Agreement is intended to be the final agreement
between the parties hereto relating to the subject matter hereof and this Agreement and any
agreement, document or instrument attached hereto or referred to herein shall supersede all oral
negotiations and prior writings with respect to the subject matter hereof.
Section 8.23. Patriot Act Notice. The Lender hereby notifies the Authority that
pursuant to the requirements of the Patriot Act it is required to obtain, verify and record
information that identifies the Authority, which information includes the name and address of the
Authority and other information that will allow the Lender to identify the Authority in
accordance with the Patriot Act. The Authority hereby agrees that it shall promptly provide such
information upon request by the Lender.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the undersigned have executed this Loan Agreement as of the
date first set forth above.
VECTRA BANK COLORADO, NATIONAL
ASSOCIATION, a national banking association

By
Conrad Freeman, Senior Vice President

WESTMINSTER ECONOMIC
DEVELOPMENT AUTHORITY

By
[Vice Chairperson, Board of
Commissioners]
[SEAL]
Attest:
By
Secretary, Board of Commissioners
By
Executive Director, Board of Commissioners
[Signature Page to Loan Agreement]
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EXHIBIT A
FORM OF PROMISSORY NOTE
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PROMISSORY NOTE
UNITED STATES OF AMERICA
STATE OF COLORADO
WESTMINSTER ECONOMIC DEVELOPMENT AUTHORITY
PROMISSORY NOTE
IN THE AGGREGATE PRINCIPAL AMOUNT OF
$4,200,000
US $4,200,000.00

_____________ ___, 2012

FOR VALUE RECEIVED, WESTMINSTER ECONOMIC DEVELOPMENT
AUTHORITY, a public body corporate and politic duly organized and existing as an urban
renewal authority under the laws of the State of Colorado (hereinafter referred to as “Maker”),
promises to pay to the order of VECTRA BANK COLORADO, NATIONAL ASSOCIATION, a
national banking association, its successors and assigns (hereinafter referred to as “Payee”), at
the office of Payee or its agent, designee, or assignee at 2000 S. Colorado Blvd., Suite 2-1200,
Denver, Colorado, 80222, Attention: Genowefa Carroll, or at such place as Payee or its agent,
designee, or assignee may from time to time designate in writing, the principal sum of FOUR
MILLION TWO HUNDRED THOUSAND AND NO/100 DOLLARS (US $4,200,000.00) (this
“Note”) pursuant to the terms of the Loan Agreement dated of even date herewith by and
between Maker and Payee (the “Loan Agreement”), in lawful money of the United States of
America.
This Note shall bear interest, be payable, and mature pursuant to the terms and provisions
of the Loan Agreement. All capitalized terms used and not otherwise defined herein shall have
the respective meanings ascribed in the Loan Agreement.
Amounts received by Payee under this Note shall be applied in the manner provided by
the Loan Agreement and the other Financing Documents. All amounts due under this Note shall
be payable without setoff, counterclaim or any other deduction whatsoever by Maker.
This Note is governed by and interpreted in accordance with the internal laws of the State
of Colorado, except to the extent superseded by Federal law. Invalidity of any provisions of this
Note will not affect any other provision.
Pursuant to Section 11-57-210 of the Colorado Revised Statutes, as amended, this Note is
entered into pursuant to certain provisions of the Supplemental Public Securities Act, being Title
11, Article 57, of the Colorado Revised Statutes, as amended. Such recital shall be conclusive
evidence of the validity and the regularity of the issuance of this Note after delivery for value.
THE PROVISIONS OF THIS NOTE MAY BE AMENDED OR REVISED ONLY
BY AN INSTRUMENT IN WRITING SIGNED BY MAKER AND PAYEE. THERE ARE
NO ORAL AGREEMENTS BETWEEN MAKER AND PAYEE WITH RESPECT TO
THE SUBJECT MATTER HEREOF.
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IN WITNESS WHEREOF, an authorized representative of Westminster Economic
Development Authority, as Maker, has executed this Promissory Note as of the day and year first
above written.
WESTMINSTER ECONOMIC DEVELOPMENT
AUTHORITY

By
Vice Chairperson, Board of Commissioners
[SEAL]
Attest:
By
Secretary, Board of Commissioners
By
Executive Director, Board of Commissioners

[Signature Page to Promissory Note]
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Kutak Rock LLP Draft of 02/22/12

THIS DOCUMENT PREPARED BY AND
RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:
Kutak Rock LLP
Suite 3100
1801 California Street
Denver, CO 80202
Attention: Kristine Lay, Esq.
DEED OF TRUST
THIS DEED OF TRUST (this “Deed of Trust”), is made as of February 29, 2012, by
the WESTMINSTER ECONOMIC DEVELOPMENT AUTHORITY, a public body
corporate and politic, duly created, organized, established and authorized by the City of
Westminster, Colorado as an urban renewal authority (the “Grantor” or the “Authority”) to the
PUBLIC TRUSTEE OF JEFFERSON COUNTY, COLORADO for the benefit of VECTRA
BANK COLORADO, NATIONAL ASSOCIATION, a national banking association (the
“Beneficiary” or the “Bank”), having an address at 2000 S. Colorado Blvd., Suite 1200, Denver,
Colorado, 80222. Capitalized terms used and not otherwise defined herein shall have the
meaning ascribed thereto in Exhibit B hereto.
W I T N E S S E T H:
WHEREAS, pursuant to the Colorado Urban Renewal Law, constituting part 1 of article
25 of title 31, Colorado Revised Statutes (the “Act”) the Authority has the power and authority to
borrow money and to apply for and accept loans to accomplish the purposes set forth in the Act,
and to give such security as may be required; and
WHEREAS, the Authority is undertaking certain activities for the purpose of
redeveloping the property within the City previously known as the Westminster Mall; and
WHEREAS, in connection with such activities, the Authority has entered into a purchase
contract for the acquisition of the property on which a Sears retail store currently exists and
operates; and
WHEREAS, the Board of Commissioners of the Authority (the “Board”) has determined
that it is in the best interests of the Authority to obtain financing from the Lender in the form of a
loan for the purpose of funding the acquisition of the Sears Parcel; and
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WHEREAS, the Lender is willing to make a loan to the Authority for such purpose
pursuant to the terms and conditions set forth in that certain Loan Agreement dated of even date
herewith (the “Loan Agreement”); and
WHEREAS, to secure the Grantor’s obligations to the Beneficiary under the Loan
Agreement and all sums which may or shall become due thereunder or under the other Financing
Documents (as defined in the Loan Agreement) evidencing, securing or executed in connection
therewith, including (a) the payment of interest and other amounts which would accrue and
become due but for the filing of a petition in bankruptcy (whether or not a claim is allowed
against Grantor for such interest or other amounts in any such bankruptcy proceeding) or the
operation of the automatic stay under Section 362(a) of Title 11 of the United States Code (the
“Bankruptcy Code”) and (b) the costs and expenses of enforcing any provision of any Financing
Document (all such sums in this paragraph shall hereafter be included in the definition of
“Obligations”), Grantor has given, granted, bargained, sold, alienated, enfeoffed, conveyed,
confirmed, warranted, pledged, assigned and hypothecated and by these presents does hereby
give, grant, bargain, sell, alien, enfeoff, convey, confirm, warrant, pledge, assign and
hypothecate unto the Public Trustee of Jefferson County, Colorado, in trust for the benefit of
Beneficiary, WITH POWER OF SALE, the land described in Exhibit A (the “Real Trust
Property”), TOGETHER WITH all right, title, interest and estate of Grantor now owned, or
hereafter acquired, in and to the following property, rights, interests and estates (the Real Trust
Property and the property, rights, interests and estates hereinafter described are collectively
referred to herein as the “Trust Property”):
(a)
all easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, ditches and ditch
rights, wells and well rights, well permits, springs and spring rights and reservoirs and
reservoir rights appurtenant to or historically used in connection with the Real Trust
Property and all of Grantor’s rights and interests under applicable state or Federal law to
all water, and to use or consent to use all water, contained in or available from any part of
the water-bearing formations underlying the Real Trust Property, together with all
associated easements and rights-of-way; any and all rights to obtain water, sewer and
other services from service districts, all air rights and development rights, rights to oil,
gas, minerals, coal and other substances of any kind or character, all crops, timber, trees,
shrubs, flowers and landscaping plants and materials now or hereafter located on, under
or above the Real Trust Property, and all estates, rights, titles, interests, privileges,
liberties, tenements, hereditaments and appurtenances of any nature whatsoever, in any
way belonging, relating or pertaining to the Real Trust Property; and the reversion and
reversions, remainder and remainders, and all land lying in the bed of any street, road,
highway, alley or avenue, opened, vacated or proposed, in front of or adjoining the Real
Trust Property, to the center line thereof; and all the estates, rights, titles, interests, dower
and rights of dower, curtesy and rights of curtesy, property, possession, claim and
demand whatsoever, both at law and in equity, of Grantor of, in and to the Real Trust
Property and every part and parcel thereof, with the appurtenances thereto;
(b)
all awards or payments, including interest thereon, that may heretofore or
hereafter be made with respect to the Real Trust Property, whether from the exercise of
the right of eminent domain or condemnation (including any transfer made in lieu of or in
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anticipation of the exercise of such right), or for a change of grade, or for any other injury
to or decrease in the value of the Real Trust Property;
(d)
all leases and other agreements or arrangements heretofore or hereafter
entered into affecting the use, enjoyment or occupancy of, or the conduct of any activity
upon or in, the Real Trust Property, including any extensions, renewals, modifications or
amendments thereof (as more particularly defined in Exhibit B hereto, the “Leases”) and
all rents, rent equivalents, moneys payable as damages (including payments by reason of
the rejection of a Lease in a Bankruptcy Proceeding or in lieu of rent or rent equivalents),
royalties (including all oil and gas or other mineral royalties and bonuses), income, fees,
receivables, receipts, revenues, deposits (including security, utility and other deposits),
accounts, cash, issues, profits, charges for services rendered, and other consideration of
whatever form or nature received by or paid to or for the account of or benefit of Grantor
or its agents or employees from any and all sources arising from or attributable to the
Real Trust Property, including all receivables, customer obligations, installment payment
obligations and other obligations now existing or hereafter arising or created out of the
sale, lease, sublease, license, concession or other grant of the right of the use and
occupancy of the Real Trust Property, or rendering of services by Grantor or any of its
agents or employees, and proceeds, if any, from business interruption or other loss of
income insurance (as more particularly defined in Exhibit B hereto, the “Rents and
Revenues”), now or hereafter due or payable for the occupancy or use of the Real Trust
Property, including without limitation all guaranties thereof, now or hereafter affecting
the Real Trust Property, together with all proceeds from the sale or other disposition of
the Leases and the right to receive and apply the Rents and Revenues to the payment of
the Obligations;
(e)
all proceeds of any insurance policies covering the Trust Property,
including the right to receive and apply the proceeds of any insurance, judgments, or
settlements made in lieu thereof, paid or payable with respect to any damage to or
destruction of any improvements or other property, whether real, personal or mixed,
located on the Real Trust Property and for any other damage to the Trust Property;
(f)
the right, in the name and on behalf of Grantor, to appear in and defend
any action or proceeding brought with respect to the Trust Property and to commence any
action or proceeding to protect the interest of Beneficiary in the Trust Property;
(g)
to the extent assignable or transferable by Grantor, all accounts (including
reserve accounts), escrows, documents, instruments, chattel paper, claims, deposits and
general intangibles, as the foregoing terms are defined in the UCC, and all franchises,
trade names, trademarks, symbols, service marks, books, records, plans, specifications,
designs, drawings, surveys, title insurance policies, permits, consents, licenses,
management agreements, contract rights (including any contract with any architect or
engineer or with any other provider of goods or services for or in connection with any
construction, repair or other work upon the Trust Property), approvals, actions, refunds of
real estate taxes and assessments (and any other governmental impositions related to the
Trust Property) and causes of action that now or hereafter relate to, are derived from or
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are used in connection with the Trust Property, or the use or enjoyment thereof
(hereinafter collectively referred to as the “Intangibles”);
(h)

all revenues derived from any of the Trust Property; and

(i)
all proceeds, products, offspring, rents and profits from any of the
foregoing, including those from sale, exchange, transfer, collection, loss, damage,
disposition, substitution or replacement of any of the foregoing.
WITHOUT LIMITING the generality of any of the foregoing, in the event that a case
under the Bankruptcy Code is commenced by or against Grantor, pursuant to [Section 552(b)(2)]
of the Bankruptcy Code, the security interest granted by this Deed of Trust shall automatically
extend to all Rents and Revenues acquired by the Grantor after the commencement of the case
and shall constitute cash collateral under [Section 363(a)] of the Bankruptcy Code.
TO HAVE AND TO HOLD the Trust Property unto and to the use and benefit of
Beneficiary and its successors and assigns, forever;
PROVIDED, HOWEVER, these presents are upon the express condition that, if Grantor
shall well and truly pay to Beneficiary all amounts due and owing under the Loan Agreement
and the other Financing Documents (collectively, the “Obligations”) in the manner provided
therein, and the Grantor shall well and truly abide by and comply with each and every covenant
and condition set forth in each of the Financing Documents in a timely manner, these presents
and the estate hereby granted shall cease, terminate and be void;
AND Grantor represents and warrants to and covenants and agrees with Beneficiary as
follows:
ARTICLE I
PAYMENT OF LOAN AND INCORPORATION OF COVENANTS, UNDERTAKINGS,
REPRESENTATIONS AND WARRANTIES IN THE LOAN AGREEMENT
Grantor shall pay the Obligations at the time and in the manner provided in the Financing
Documents. All of the covenants, undertakings, representations and warranties of the Grantor
contained in the Loan Agreement are hereby made a part of this Deed of Trust to the same extent
and with the same force as if fully set forth herein. This Deed of Trust secures the Obligations
and all other amounts due and owing under the Loan Agreement and the other Financing
Documents, which the parties agree constitutes evidence of debt pursuant to C.R.S. §38-38100.3(8), (as the same may be amended, modified, restated, severed, consolidated, renewed,
replaced, or supplemented from time to time). Without limiting the generality of the foregoing,
Grantor (a) agrees to insure the Trust Property, pay Taxes and Other Charges, if any, and comply
in all material respects with Legal Requirements, in accordance with this Deed of Trust, and
(b) agrees that the Net Proceeds of payments under insurance policies and Awards for
Condemnation shall be settled, held and applied in accordance with this Deed of Trust.
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ARTICLE II
REPRESENTATIONS AND WARRANTIES
Grantor represents and warrants to Beneficiary as of the date hereof that:
Section 2.01. Organization. Grantor has been duly organized and is validly existing
under the law of the State of Colorado with requisite power and authority, and all rights, licenses,
permits and authorizations necessary to own its properties and to transact the business in which it
is now engaged.
Section 2.02. Proceedings; Enforceability. Grantor has taken all necessary action to
authorize the execution, delivery and performance of the Financing Documents. The Financing
Documents have been duly executed and delivered by Grantor and constitute legal, valid and
binding obligations of Grantor enforceable against Grantor in accordance with their respective
terms, subject to applicable bankruptcy, insolvency and similar laws affecting rights of creditors
generally, and general principles of equity. The Financing Documents are not subject to, and
Grantor has not asserted, any right of rescission, set-off, counterclaim or defense, including the
defense of usury. No exercise of any of the terms of the Financing Documents, or any right
thereunder, will render any Financing Document unenforceable.
Section 2.03. No Conflicts. The execution, delivery and performance of the Financing
Documents by Grantor and the transactions contemplated thereby and hereby will not conflict
with or result in a breach of any of the terms or provisions of, or constitute a default under, or
result in the creation or imposition of any Lien (other than pursuant to the Financing Documents)
upon any of the property of Grantor pursuant to the terms of, any agreement or instrument to
which Grantor is a party or by which its property is subject, nor will such action result in any
violation of the provisions of any statute or any order, rule or regulation of any Governmental
Authority having jurisdiction over Grantor or any of its properties. Any consent, approval,
authorization, order, registration or qualification of or with any Governmental Authority required
for the execution, delivery and performance by Grantor of the Financing Documents has been
obtained and is in full force and effect.
Section 2.04. Litigation. There are no actions, suits or other proceedings at law or in
equity by or before any Governmental Authority now pending or threatened against or affecting
Grantor or the Trust Property, which, if adversely determined, might materially adversely affect
the condition (financial or otherwise) or business of Grantor (including the ability of Grantor to
carry out its obligations under the Financing Documents), or the use, value, condition or
ownership of the Trust Property.
Section 2.05. Agreements. Grantor is not a party to any agreement or instrument or
subject to any restriction which might adversely affect Grantor or the Trust Property. Grantor is
not in default in any material respect in the performance, observance or fulfillment of any of the
obligations, covenants or conditions contained in any Permitted Encumbrance or any other
agreement or instrument to which it is a party or by which it or the Trust Property is bound.
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Section 2.06. Title. Grantor has good, marketable and indefeasible title in fee to the
Real Property, free and clear of all liens, taxes, assessments, charges, and encumbrances except
the Permitted Encumbrances. All transfer taxes, deed stamps, intangible taxes or other amounts
in the nature of transfer taxes required to be paid under applicable Legal Requirements in
connection with the transfer of the Real Property to Grantor have been paid. The Deed of Trust
when properly recorded in the appropriate records will create a valid, perfected first priority lien
on the Grantor’s interest in the Real Property, subject only to any applicable Permitted
Encumbrances. All Deed of Trust recording, stamp, intangible or other similar taxes required to
be paid under applicable Legal Requirements in connection with the execution, delivery,
recordation, filing, registration, perfection or enforcement of any of the Financing Documents
have been paid. The Permitted Encumbrances do not materially adversely affect the value or use
of the Real Property, or Grantor’s ability to repay the Obligations. No condemnation or other
proceeding has been commenced or, to Grantor’s actual knowledge, is contemplated with respect
to all or part of the Real Property or for the relocation of roadways providing access to the Real
Property. To the Grantor’s knowledge, there are no claims for payment for work, labor or
materials affecting the Real Property which are or may become a Lien prior to, or of equal
priority with, the Liens created by the Financing Documents. To the Grantor’s knowledge, the
survey for the Real Property delivered to Beneficiary does not fail to reflect any material matter
affecting the Real Property or the title thereto. No improvement on an adjoining property
encroaches upon the Real Property. Each parcel comprising the Real Property is a separate tax
lot and is not a portion of any other tax lot that is not a part of the Real Property. To the
Grantor’s knowledge, there are no pending or proposed special or other assessments for public
improvements or otherwise affecting the Real Property, or any contemplated improvements to
the Real Property that may result in such special or other assessments. With respect to the Title
Insurance Policy, (i) the requirements set forth in the title commitment relating thereto have been
fully satisfied, (ii) the premium with respect thereto has been paid in full, (iii) the Title Insurance
Policy is being issued by a title insurance company licensed to issue policies in the State, (iv) no
claims have been made under the Title Insurance Policy and no other action has been taken that
would materially impair the Title Insurance Policy, and (v) the Title Insurance Policy contains no
exclusions for any of the following circumstances, or it affirmatively insures Beneficiary against
losses relating to any of the following circumstances (unless the Real Property is located in a
jurisdiction where such affirmative insurance is not available): (A) that the Real Property has
access to a public road, and (B) that the area shown on the survey delivered to Beneficiary in
connection with the Obligations is the same as the property legally described in the Deed of
Trust.
Section 2.07. No Bankruptcy Filing. Grantor is not contemplating either the filing of a
petition by it under any state or federal bankruptcy or insolvency law or the liquidation of all or a
major portion of its property (a “Bankruptcy Proceeding”), and Grantor has no knowledge of any
Person contemplating the filing of any such petition against it.
Section 2.08. Full and Accurate Disclosure. No statement of fact made by Grantor in
any Financing Document contains any untrue statement of a material fact or omits to state any
material fact necessary to make statements contained therein not misleading. There is no
material fact presently known to Grantor that has not been disclosed to Beneficiary which
adversely affects, or, as far as Grantor can reasonably foresee, might adversely affect, the Trust
Property or the business, operations or condition (financial or otherwise) of Grantor. All
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financial data, including the statements of cash flow and income and operating expense, that
have been delivered to Beneficiary in respect of Grantor and the Trust Property (a) are true,
complete and correct in all material respects, (b) accurately represent the financial condition of
Grantor and the Trust Property as of the date of such reports, and (c) to the extent prepared by an
independent certified public accounting firm, have been prepared in accordance with accounting
principles applicable to governmental entities, consistently applied throughout the periods
covered, except as disclosed therein. Grantor has no contingent liabilities, unusual forward or
long-term commitments, unrealized or anticipated losses from any unfavorable commitments or
any liabilities or obligations not expressly permitted by this Deed of Trust. Since the date of
such financial statements, there has been no materially adverse change in the financial condition,
operations or business of Grantor or the Trust Property from that set forth in said financial
statements.
Section 2.09. Reserved.
Section 2.10. Reserved.
Section 2.11. Compliance. Grantor and the Trust Property and the use thereof comply
in all material respects with all applicable Legal Requirements (including with respect to parking
and applicable zoning and land use laws, regulations and ordinances). Grantor has not received
any notice nor to Grantor’s knowledge is it in default or violation of any order, writ, injunction,
decree or demand of any Governmental Authority, the violation of which might materially
adversely affect the condition (financial or otherwise) or business of Grantor. The Trust
Property is or will be vacant land zoned for commercial purposes. No legal proceedings are
pending or, to the knowledge of Grantor, threatened with respect to the zoning of the Trust
Property.
Section 2.12. Reserved.
Section 2.13. Federal Reserve Regulations; Investment Company Act. No part of the
proceeds of the Loan have been or will be used for the purpose of purchasing or acquiring any
“margin stock” within the meaning of Regulation U of the Board of Governors of the Federal
Reserve System or for any other purpose that would be inconsistent with such Regulation U or
any other regulation of such Board of Governors, or for any purpose prohibited by Legal
Requirements or any Financing Document.
Section 2.14. Easements; Utilities and Public Access. All easements, cross easements,
licenses, air rights and rights-of-way or other similar property interests (collectively,
“Easements”), if any, necessary for the full utilization of Real Property have been obtained, are
described in the Title Insurance Policy and are in full force and effect without default thereunder.
The Trust Property has rights of access to public ways and is served by water, sewer, sanitary
sewer and storm drain facilities adequate to service such property. All public utilities necessary
or convenient to the full use and enjoyment of the Trust Property are located in the public rightof-way abutting the Trust Property, and all such utilities are connected so as to serve the Trust
Property without passing over other property absent a valid easement.
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Section 2.15. Physical Condition. [DESCRIBE SEPARATELY FOR EACH OF THE
SEARS PARCEL; MACY’S PARCEL AND MERVYN’S PARCEL].
Section 2.16. Fraudulent Transfer. Grantor has not entered into the Loan Agreement
or any other Financing Document with the actual intent to hinder, delay, or defraud any creditor,
and Grantor has received reasonably equivalent value in exchange for its obligations under the
Financing Documents. Giving effect to the transactions contemplated by the Financing
Documents, the fair saleable value of Grantor’s assets exceeds and will, immediately following
the execution and delivery of the Financing Documents, exceed Grantor’s total probable
liabilities, including subordinated, unliquidated, disputed or contingent liabilities, including the
maximum amount of its contingent liabilities or its debts as such debts become absolute and
matured. Grantor’s assets do not and, immediately following the execution and delivery of the
Financing Documents will not, constitute unreasonably small capital to carry out its business as
conducted or as proposed to be conducted. Grantor does not intend to, and does not believe that
it will, incur debts and liabilities (including contingent liabilities and other commitments) beyond
its ability to pay such debts as they mature (taking into account the timing and amounts to be
payable on or in respect of obligations of Grantor).
Section 2.17. Purchase Options. To the Grantor’s knowledge, neither the Trust
Property nor any part thereof is subject to any purchase options or other similar rights in favor of
third parties.
Section 2.18. Hazardous Substances. (a) Grantor has received no notice that the Trust
Property is in violation of any Legal Requirement pertaining to or imposing liability or standards
of conduct concerning environmental regulation, contamination or clean-up, including the
Comprehensive Environmental Response, Compensation and Liability Act, the Resource
Conservation and Recovery Act, the Emergency Planning and Community Right-to-Know Act of
1986, the Hazardous Substances Transportation Act, the Solid Waste Disposal Act, the Clean
Water Act, the Clean Air Act, the Toxic Substance Control Act, the Safe Drinking Water Act,
the Occupational Safety and Health Act, any state super-lien and environmental clean-up statutes
(including with respect to Toxic Mold), any local law requiring related permits and licenses and
all amendments to and regulations in respect of the foregoing laws (collectively, “Environmental
Laws”); (b) to the Grantor’s knowledge, the Trust Property is not subject to any private or
governmental Lien or judicial or administrative notice or action or inquiry, investigation or claim
relating to hazardous, toxic and/or dangerous substances, toxic mold or fungus of a type that may
pose a risk to human health or the environment or would negatively impact the value of the Trust
Property (“Toxic Mold”) or any other substances or materials which are included under or
regulated by Environmental Laws (collectively, “Hazardous Substances”); (c) to the best of
Grantor’s knowledge, after due inquiry, no Hazardous Substances are or have been (including
the period prior to Grantor’s acquisition of the Trust Property), discharged, generated, treated,
disposed of or stored on, incorporated in, or removed or transported from the Trust Property
other than in compliance with all Environmental Laws; (d) to the best of Grantor’s knowledge,
no Hazardous Substances are present in, on or under any nearby real property which could
migrate to or otherwise affect the Trust Property; (e) to the best of Grantor’s knowledge, no
Toxic Mold is on or about the Trust Property which requires remediation; (f) to the Grantor’s
knowledge, no underground storage tanks exist on the Trust Property and to Grantor’s
knowledge, the Trust Property has never been used as a landfill; and (g) there have been no

4831-6625-0254.1

8

environmental investigations, studies, audits, reviews or other analyses conducted by or on
behalf of Grantor which have not been provided to Beneficiary.
Section 2.19. Name; Principal Place of Business. Grantor does not use and will not
use any trade name and has not done and will not do business under any name other than its
actual name set forth herein. The principal place of business of Grantor is its primary address for
notices as set forth in Section 16.01 hereof, and Grantor has no other place of business.
Section 2.20. Other Obligations. There is no indebtedness with respect to the Trust
Property or any excess cash flow or any residual interest therein, whether secured or unsecured,
other than the Permitted Encumbrances.
All of the representations and warranties in this Article III and elsewhere in the Financing
Documents (a) shall survive for so long as any portion of the Obligations remains owing to
Beneficiary; and (b) shall be deemed to have been relied upon by Beneficiary notwithstanding
any investigation heretofore or hereafter made by Beneficiary or on its behalf, provided,
however, that the representations, warranties and covenants set forth in Article III above shall
survive in perpetuity.
ARTICLE III
COVENANTS
Grantor hereby covenants and agrees with Beneficiary that:
Section 3.01. Existence. Grantor shall (a) do or cause to be done all things necessary to
preserve, renew and keep in full force and effect its existence, rights, and franchises and
(b) continue to engage in the business presently conducted by it.
Section 3.02. Taxes and Other Charges. Grantor shall pay all Taxes and Other
Charges (each, as defined in the Loan Agreement) as the same become due and payable, and
deliver to Beneficiary receipts for payment or other evidence reasonably satisfactory to
Beneficiary that the Taxes and Other Charges have been so paid no later than 30 days before
they would be delinquent if not paid (provided, however, that Grantor need not pay such Taxes
nor furnish such receipts for payment of Taxes paid by Beneficiary pursuant to this Deed of
Trust). Grantor shall not suffer and shall promptly cause to be paid and discharged any Lien
against the Trust Property, and shall promptly pay for all utility services provided to the Trust
Property. After prior notice to Beneficiary, Grantor, at its own expense, may contest by
appropriate legal proceeding, promptly initiated and conducted in good faith and with due
diligence, the amount or validity or application of any Taxes or Other Charges, provided that
(a) no Default or Event of Default has occurred and is continuing; (b) such proceeding shall
suspend the collection of the Taxes or such Other Charges; (c) such proceeding shall be
permitted under and be conducted in accordance with the provisions of any other instrument to
which Grantor is subject and shall not constitute a default thereunder; (d) no part of or interest in
the Trust Property will be in danger of being sold, forfeited, terminated, canceled or lost;
(e) Grantor shall have furnished such security as may be required in the proceeding, or as may be
requested by Beneficiary, to insure the payment of any such Taxes or Other Charges, together
with all interest and penalties thereon, which shall not be less than 125% of the Taxes and Other
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Charges being contested; and (f) Grantor shall promptly upon final determination thereof pay the
amount of such Taxes or Other Charges, together with all costs, interest and penalties.
Beneficiary may pay over any such security or part thereof held by Beneficiary to the claimant
entitled thereto at any time when, in the judgment of Beneficiary, the entitlement of such
claimant is established.
Section 3.03. Access to Trust Property. Grantor shall permit agents, representatives,
consultants and employees of Beneficiary to inspect the Trust Property or any part thereof at
reasonable hours upon reasonable advance notice.
Section 3.04. Reserved.
Section 3.05. Performance of Other Agreements. Grantor shall observe and perform
each and every term to be observed or performed by it pursuant to the terms of any agreement or
instrument affecting or pertaining to the Trust Property, including the Financing Documents.
Section 3.06. Cooperate in Legal Proceedings. Grantor shall cooperate fully with
Beneficiary with respect to, and permit Beneficiary, at its option, to participate in, any
proceedings before any Governmental Authority which may in any way affect the rights of
Beneficiary under any Financing Document.
Section 3.07. Further Assurances. Grantor shall, at Grantor’s sole cost and expense,
(a) execute and deliver to Beneficiary such documents, instruments, certificates, assignments and
other writings, and do such other acts necessary or desirable, to evidence, preserve and/or protect
the collateral at any time securing or intended to secure the Obligations and/or for the better and
more effective carrying out of the intents and purposes of the Financing Documents, as
Beneficiary may reasonably require from time to time; and (b) upon Beneficiary’s request
therefor given from time to time after the occurrence of any Default or Event of Default pay for
(i) reports of UCC, federal tax lien, state tax lien, judgment and pending litigation searches with
respect to Grantor and (ii) searches of title to the Trust Property, each such search to be
conducted by search firms reasonably designated by Beneficiary in each of the locations
reasonably designated by Beneficiary.
Section 3.08. Environmental Matters.
(a)
Hazardous Substances. So long as Grantor owns or is in possession of
the Trust Property, Grantor shall (i) keep the Trust Property in compliance with all
Environmental Laws; (ii) promptly notify Beneficiary if Grantor shall receive notice or
have actual knowledge that (A) any Hazardous Substance is on or near the Trust Property
in violation of Environmental Laws, (B) the Trust Property is in violation of any
Environmental Laws, or (C) any condition on or near the Trust Property shall pose a
threat to the health, safety or welfare of humans; and (iii) remove such Hazardous
Substances and/or cure such violations and/or remove such threats, as applicable, as
required by law (or as shall be required by Beneficiary in the case of removal which is
not required by law, but in response to the opinion of a licensed hydrogeologist, licensed
environmental engineer or other qualified environmental consulting firm engaged by
Beneficiary (“Beneficiary’s Consultant”)), promptly after Grantor becomes aware of
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same, at Grantor’s sole expense. Nothing herein shall prevent Grantor from recovering
such expenses from any other party that may be liable for such removal or cure.
(b)

Environmental Monitoring.

(i)
Grantor shall give prompt written notice to Beneficiary of (A) any
proceeding or inquiry by any party (including any Governmental Authority) with
respect to the presence of any Hazardous Substance on, under, from or about the
Trust Property; (B) all claims made or threatened by any third party (including
any Governmental Authority) against Grantor or the Trust Property or any party
occupying the Trust Property relating to any loss or injury resulting from any
Hazardous Substance; and (C) Grantor’s discovery of any occurrence or condition
on any real property adjoining or in the vicinity of the Trust Property that could
cause the Trust Property to be subject to any investigation or cleanup pursuant to
any Environmental Law. Upon receipt of notice or actual knowledge of the
presence of mold or fungus at the Trust Property, Grantor shall (1) undertake an
investigation to identify the source(s) of such mold or fungus and shall develop
and implement an appropriate remediation plan to eliminate the presence of any
Toxic Mold; (2) perform or cause to be performed all acts reasonably necessary
for the remediation of any Toxic Mold (including taking any action necessary to
clean and disinfect any portions of the Trust Property affected by Toxic Mold,
including providing any necessary moisture control systems at the Trust
Property); and (3) provide evidence reasonably satisfactory to Beneficiary of the
foregoing. Grantor shall permit Beneficiary to join and participate in, as a party if
it so elects, any legal or administrative proceedings or other actions initiated with
respect to the Trust Property in connection with any Environmental Law or
Hazardous Substance, and Grantor shall pay all reasonable attorneys’ fees and
disbursements incurred by Beneficiary in connection therewith.
(ii)
If Beneficiary in its good faith judgment has a reasonable belief
that a violation of Environmental Law exists or may exist, then upon
Beneficiary’s request, at any time and from time to time, Grantor shall provide an
inspection or audit of the Trust Property prepared by a licensed hydrogeologist,
licensed environmental engineer or qualified environmental consulting firm
approved by Beneficiary assessing the presence or absence of Hazardous
Substances on, in or near the Trust Property and the cost and expense of such
audit or inspection shall be paid by Grantor. Such inspections and audit may
include soil borings and ground water monitoring. If Grantor fails to provide any
such inspection or audit within 45 days after such request, Beneficiary may order
same, and Grantor hereby grants to Beneficiary and its employees and agents
access to the Trust Property and a license to undertake such inspection or audit.
(iii) If any environmental site assessment report prepared in connection
with such inspection or audit recommends that an operations and maintenance
plan be implemented for any Hazardous Substance, whether such Hazardous
Substance existed prior to the ownership of the Trust Property by Grantor, or
presently exists or is reasonably suspected of existing, Grantor shall cause such
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operations and maintenance plan to be prepared and implemented at its expense
upon request of Beneficiary, and with respect to any Toxic Mold, Grantor shall
take all action necessary to clean and disinfect any portions of the Improvements
affected by Toxic Mold in or about the Improvements, including providing any
necessary moisture control systems at the Trust Property. If any investigation,
site monitoring, containment, cleanup, removal, restoration or other work of any
kind is required under an applicable Environmental Law (“Remedial Work”),
Grantor shall commence all such Remedial Work within 30 days after written
demand by Beneficiary and thereafter diligently prosecute to completion all such
Remedial Work within such period of time as may be required under applicable
law. All Remedial Work shall be performed by licensed contractors approved in
advance by Beneficiary and under the supervision of a consulting engineer
approved by Beneficiary. All costs of such Remedial Work shall be paid by
Grantor, including Beneficiary’s reasonable attorneys’ fees and disbursements
incurred in connection with the monitoring or review of such Remedial Work. If
Grantor does not timely commence and diligently prosecute to completion the
Remedial Work, Beneficiary may (but shall not be obligated to) cause such
Remedial Work to be performed at Grantor’s expense. Notwithstanding the
foregoing, Grantor shall not be required to commence such Remedial Work
within the above specified time period: (A) if prevented from doing so by any
Governmental Authority, (B) if commencing such Remedial Work within such
time period would result in Grantor or such Remedial Work violating any
Environmental Law, or (C) if Grantor, at its expense and after prior written notice
to Beneficiary, is contesting by appropriate legal, administrative or other
proceedings, conducted in good faith and with due diligence, the need to perform
Remedial Work. Grantor shall have the right to contest the need to perform such
Remedial Work; provided that, (1) Grantor is permitted by the applicable
Environmental Laws to delay performance of the Remedial Work pending such
proceedings, (2) neither the Trust Property nor any part thereof or interest therein
will be sold, forfeited or lost if Grantor fails to promptly perform the Remedial
Work being contested, and if Grantor fails to prevail in contest, Grantor would
thereafter have the opportunity to perform such Remedial Work, (3) Beneficiary
would not, by virtue of such permitted contest, be exposed to any risk of any civil
liability for which Grantor has not furnished additional security as provided in
clause (4) below, or to any risk of criminal liability, and neither the Trust Property
nor any interest therein would be subject to the imposition of any Lien for which
Grantor has not furnished additional security as provided in clause (4) below, as a
result of the failure to perform such Remedial Work, and (4) Grantor shall have
furnished to Beneficiary additional security in respect of the Remedial Work
being contested and the loss or damage that may result from Grantor’s failure to
prevail in such contest in such amount as may be reasonably requested by
Beneficiary but in no event less than 125% of the cost of such Remedial Work as
estimated by Beneficiary or Beneficiary’s Consultant and any loss or damage that
may result from Grantor’s failure to prevail in such contest.
(iv)
Grantor shall not install or permit to be installed on the Trust
Property any underground storage tank.
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Section 3.09. Title to the Trust Property. Grantor will warrant and defend the title to
the Trust Property, and the validity and priority of all Liens granted or otherwise given to
Beneficiary under the Financing Documents, subject only to Permitted Encumbrances, against
the claims of all Persons.
Section 3.10. Leases. Without the prior written consent of Beneficiary, Grantor shall
not: (a) execute or permit to exist any lease of or extend any existing lease related to all or any
portion of the Trust Property; (b) execute any conditional bill of sale, chattel mortgage, security
agreement or other security instruments covering any of the Trust Property; (c) encumber,
alienate, hypothecate, grant a security interest in or grant any other interest whatsoever in the
Trust Property, or any part thereof; (d) sell, transfer, convey or assign any interest in the Trust
Property; or (e) enter into any agreement whereby the holder of any prior or subordinate
mortgage, deed of trust, deed to secure debt or security agreement, waives, extends or modifies
any of the terms of the prior or subordinate security instrument.
Section 3.11. Reserved.
Section 3.12. Reserved.
Section 3.13. Reserved.
Section 3.14. Reserved.
Section 3.15. Zoning. Grantor shall not initiate or consent to any zoning reclassification
of any portion of the Trust Property or seek any variance under any existing zoning ordinance or
use or permit the use of any portion of the Trust Property in any manner that could result in such
use becoming a non conforming use under any zoning ordinance or any other applicable land use
law, rule or regulation, without the prior written consent of Beneficiary.
Section 3.16. No Joint Assessment. Grantor shall not suffer, permit or initiate the joint
assessment of the Trust Property (a) with any other real property constituting a tax lot separate
from the Trust Property, and (b) with any portion of the Trust Property which may be deemed to
constitute personal property, or any other procedure whereby the lien of any taxes which may be
levied against such personal property shall be assessed or levied or charged to the Trust Property.
Section 3.17. Principal Place of Business. Grantor shall not change its principal place
of business or chief executive office without first giving Beneficiary 30 days’ prior written
notice.
Section 3.18. Reserved.
Section 3.19. Obligations. Grantor shall not directly or indirectly create, incur or
assume any indebtedness other than (a) any indebtedness permitted under the Loan Agreement;
and (b) the Obligations (collectively, “Permitted Obligations”).
Section 3.20. Licenses. Grantor shall not Transfer any License required for the
operation of the Trust Property without the prior written consent of Beneficiary.
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Section 3.21. Compliance With Restrictive Covenants, Etc. Grantor will not enter
into, modify, waive in any material respect or release any Easements, restrictive covenants or
other Permitted Encumbrances, or suffer, consent to or permit the foregoing, without
Beneficiary’s prior written consent, which consent may be granted or denied in Beneficiary’s
sole discretion.
Section 3.22. Reserved.
Section 3.23. Prohibited Transfers. Without the Beneficiary’s prior written consent,
Grantor shall not directly or indirectly make, suffer or permit the occurrence of any Transfer.
Section 3.24. Liens. Without Beneficiary’s prior written consent, Grantor shall not
create, incur, assume, permit or suffer to exist any Lien superior to the Lien of this Deed of Trust
on all or any portion of the Trust Property or any direct or indirect legal or beneficial ownership
interest in Grantor, except Liens in favor of Beneficiary and Permitted Encumbrances.
Section 3.25. Dissolution. Grantor shall not (a) engage in any dissolution, liquidation or
consolidation or merger with or into any other business entity; (b) engage in any business
activity not related to the ownership and operation of the Trust Property; or (c) transfer, lease or
sell, in one transaction or any combination of transactions, all or substantially all of the property
or assets of Grantor.
Section 3.26. Expenses. Grantor shall reimburse Beneficiary upon receipt of notice for
all reasonable out-of-pocket costs and expenses (including reasonable attorneys’ fees and
disbursements) incurred by Beneficiary in connection with the Obligations, including (a) the
preparation, negotiation, execution and delivery of the Financing Documents and the
consummation of the transactions contemplated thereby and all the costs of furnishing all
opinions by counsel for Grantor; (b) Grantor’s and Beneficiary’s ongoing performance under and
compliance with the Financing Documents, including confirming compliance with
environmental and insurance requirements; (c) the negotiation, preparation, execution, delivery
and administration of any consents, amendments, waivers or other modifications of or under any
Financing Document and any other documents or matters requested by Beneficiary; (d) filing
and recording of any Financing Documents; (e) title insurance, surveys, inspections and
appraisals; (f) the creation, perfection or protection of Beneficiary’s Liens in the Trust Property
(including fees and expenses for title and lien searches, intangibles taxes, personal property
taxes, Deed of Trust, recording taxes, due diligence expenses, travel expenses, accounting firm
fees, costs of appraisals, environmental reports, consulting fees, surveys and engineering
reports); (g) enforcing or preserving any rights in response to third party claims or the
prosecuting or defending of any action or proceeding or other litigation, in each case against,
under or affecting Grantor, the Financing Documents, the Trust Property, or any other security
given for the Obligations; (h) fees charged by a registrar in connection with the Obligations; and
(i) enforcing any obligations of or collecting any payments due from Grantor under any
Financing Document or with respect to the Trust Property or in connection with any refinancing
or restructuring of the Obligations in the nature of a “work-out,” or any insolvency or bankruptcy
proceedings. The obligations and liabilities of Grantor under this Section 3.26 shall survive
termination of the Obligations and the exercise by Beneficiary of any of its rights or remedies
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under the Financing Documents, including the acquisition of the Trust Property by foreclosure or
a conveyance in lieu of foreclosure.
Section 3.27. Indemnity. Grantor shall, but solely to the extent permitted by law,
defend, indemnify and hold harmless Beneficiary and each of its Affiliates and their respective
successors and assigns, including the directors, officers, partners, members, shareholders,
participants, employees, professionals and agents of any of the foregoing and each other Person,
if any, who controls Beneficiary, its Affiliates or any of the foregoing (each, an “Indemnified
Party”), from and against any and all liabilities, obligations, losses, damages, penalties, actions,
judgments, suits, claims, costs, expenses and disbursements of any kind or nature whatsoever
(including the reasonable fees and disbursements of counsel for an Indemnified Party in
connection with any investigative, administrative or judicial proceeding commenced or
threatened, whether or not Beneficiary shall be designated a party thereto, court costs and costs
of appeal at all appellate levels, investigation and laboratory fees, consultant fees and litigation
expenses), that may be imposed on, incurred by, or asserted against any Indemnified Party
(collectively, the “Indemnified Liabilities”) in any manner, relating to or arising out of or by
reason of the Obligations, including: (a) any breach by Grantor of its obligations under, or any
misrepresentation by Grantor contained in, any Financing Document; (b) the use or intended use
of the proceeds of the Obligations; (c) any information provided by or on behalf of Grantor, or
contained in any documentation approved by Grantor; (d) ownership of the Deed of Trust, the
Trust Property or any interest therein, or receipt of any Rents and Revenues; (e) any accident,
injury to or death of persons or loss of or damage to property occurring in, on or about the Trust
Property or on the adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets
or ways; (f) any use, nonuse or condition in, on or about the Trust Property or on adjoining
sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways; (g) performance of
any labor or services or the furnishing of any materials or other property in respect of the Trust
Property; (h) the presence, disposal, escape, seepage, leakage, spillage, discharge, emission,
release, or threatened release of any Hazardous Substance on, from or affecting the Trust
Property; (i) any personal injury (including wrongful death) or property damage (real or
personal) arising out of or related to such Hazardous Substance; (j) any lawsuit brought or
threatened, settlement reached, or government order relating to such Hazardous Substance;
(k) any violation of the Environmental Laws which is based upon or in any way related to such
Hazardous Substance, including the costs and expenses of any Remedial Work; (l) any failure of
the Trust Property to comply in all material respects with any Legal Requirement; (m) any claim
by brokers, finders or similar persons claiming to be entitled to a commission in connection with
any Lease or other transaction involving the Trust Property or any part thereof, or any liability
asserted against Beneficiary with respect thereto; and (n) the claims of any lessee of any portion
of the Trust Property or any Person acting through or under any lessee or otherwise arising under
or as a consequence of any Lease; provided, however, that Grantor shall not have any obligation
to any Indemnified Party hereunder to the extent that it is finally judicially determined that such
Indemnified Liabilities arise from the gross negligence, illegal acts, fraud or willful misconduct
of such Indemnified Party. Any amounts payable to any Indemnified Party by reason of the
application of this paragraph shall be payable on written demand and shall bear interest at the
Default Rate from the date actual loss or damage is sustained by any Indemnified Party until
paid. The obligations and liabilities of Grantor under this Section shall survive satisfaction of the
Obligations and the exercise by Beneficiary of any of its rights or remedies under the Financing
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Documents, including the acquisition of the Trust Property by foreclosure or a conveyance in
lieu of foreclosure.
Section 3.28. Reserved.
Section 3.29. Use of Trust Property. Grantor shall not initiate, join in, acquiesce in or
consent to any change in any private restrictive covenant, zoning law or other public or private
restriction, limiting or defining the uses which may be made of the Trust Property. If under
applicable zoning provisions the use of the Trust Property is or shall become a nonconforming
use, Grantor shall not cause or permit such nonconforming use to be discontinued or abandoned
without the prior written consent of Beneficiary. Grantor shall not (a) change the use of the
Trust Property, (b) permit or suffer to occur any waste on or to the Trust Property, or (c) take any
steps to convert the Trust Property to a condominium or cooperative form of ownership.
ARTICLE IV
RESERVED
ARTICLE V
RESERVED
ARTICLE VI
RENTS AND REVENUES
Grantor does hereby absolutely and unconditionally assign to Beneficiary all of Grantor’s
right, title and interest in all current and future Rents and Revenues, it being intended by Grantor
that this assignment constitutes a present, absolute assignment and not an assignment for
additional security only. Such assignment shall not be construed to bind Beneficiary to the
performance of any of the covenants or provisions contained in any Lease or otherwise impose
any obligation upon Beneficiary. Nevertheless, subject to the terms of this paragraph,
Beneficiary grants to Grantor a revocable license to operate and manage the Trust Property and
to collect the Rents and Revenues subject to the requirements of this Deed of Trust. Upon an
Event of Default, without the need for notice or demand, the license granted to Grantor herein
shall automatically be revoked, and Beneficiary shall immediately be entitled to possession of all
Rents and Revenues, and all Rents and Revenues collected thereafter (including Rents and
Revenues past due and unpaid), whether or not Beneficiary enters upon or takes control of the
Trust Property. Grantor hereby grants and assigns to Beneficiary the right, at its option, upon
revocation of the license granted herein, to enter upon the Trust Property in person, by agent or
by court-appointed receiver to collect the Rents and Revenues. Any Rents and Revenues
collected after the revocation of such license may be applied toward payment of the Obligations
in such priority and proportions as Beneficiary in its sole discretion shall deem proper.
Grantor shall not enter into, modify, amend, cancel, terminate or renew any Lease. Any
tenants or occupants of any part of the Real Trust Property are hereby authorized to recognize the
claims of Beneficiary hereunder without investigating the reason for any action taken by
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Beneficiary, or the validity or the amount of Obligations owing to Beneficiary, or the existence
of any default in the Loan Agreement or this Deed of Trust, or under or by reason of this
assignment of Rents and Revenues, or the application to be made by Beneficiary of any amounts
to be paid to Beneficiary. The sole signature of Beneficiary shall be sufficient for the exercise of
any rights under this assignment and the sole receipt of Beneficiary for any sums received shall
be a full discharge and release therefor to any such tenant or occupant on the Real Trust Property
and Improvements. Checks for all or any part of the rentals collected under this assignment of
Rents and Revenues shall be drawn to the exclusive order of Beneficiary.
ARTICLE VII
RESERVED
ARTICLE VIII
LIABILITY
The Grantor acknowledges and agrees that the Beneficiary has full recourse against the
Trust Property and the Collateral (as defined in the Loan Agreement) after an Event of Default.
ARTICLE IX
RIGHT TO CURE DEFAULTS
Upon the occurrence of any Event of Default, Beneficiary may, but without any
obligation to do so and without notice to or demand on Grantor and without releasing Grantor
from any obligation hereunder, perform the obligations in Default in such manner and to such
extent as Beneficiary may deem necessary to protect the security hereof. Beneficiary is
authorized to enter upon the Trust Property for such purposes or appear in, defend or bring any
action or proceeding to protect its interest in the Trust Property or to foreclose this Deed of Trust
or collect the Obligations, and the cost and expense thereof (including reasonable attorneys’ fees
and disbursements to the extent permitted by law), with interest thereon at the Default Rate for
the period after notice from Beneficiary that such cost or expense was incurred to the date of
payment to Beneficiary, shall constitute a portion of the Obligations, shall be secured by this
Deed of Trust and the other Financing Documents and shall be due and payable to Beneficiary
upon demand.
ARTICLE X
EVENTS OF DEFAULT AND REMEDIES
Section 10.01. Events of Default. An “Event of Default” shall exist with respect to the
Obligations if any of the following shall occur:
(a)
any of the Taxes are not paid when due (unless Beneficiary is paying such
Taxes), subject to Grantor’s right to contest Taxes in accordance with the terms hereof;
(b)
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(c)
any representation or warranty made by Grantor in any Financing
Document, or in any report, certificate, financial statement or other instrument,
agreement or document furnished by Grantor in connection with any Financing
Document, shall be false or misleading in any material respect as of the date the
representation or warranty was made;
(d)
Grantor shall make an assignment for the benefit of creditors, or shall
generally not be paying its debts as they become due;
(e)
a receiver, liquidator or trustee shall be appointed for Grantor; or Grantor,
shall be adjudicated a bankrupt or insolvent; or any petition for bankruptcy,
reorganization or arrangement pursuant to federal bankruptcy law, or any similar federal
or state law, shall be filed by or against, consented to, or acquiesced in by, Grantor or any
proceeding for the dissolution or liquidation of Grantor, shall be instituted; provided,
however, if such appointment, adjudication, petition or proceeding was involuntary and
not consented to by Grantor, only upon the same not being discharged, stayed or
dismissed within sixty (60) days;
(f)

Grantor breaches any covenant contained in Sections 3.15, 3.24, or 3.25

hereof;
(g)
an Event of Default as defined or described elsewhere in this Deed of
Trust or in any other Financing Document occurs; or any other event shall occur or
condition shall exist, if the effect of such event or condition is to accelerate or to permit
Beneficiary to accelerate the maturity of the Obligations;
(h)
a default occurs under any term, covenant or provision set forth herein or
in any other Financing Document which specifically contains a notice requirement or
grace period and such notice has been given and such grace period has expired; and
(i)
a default shall be continuing under any of the other terms, covenants or
conditions of this Deed of Trust or any other Financing Document not otherwise
specified in this Section 10.01, for 30 days after the occurrence thereof.
Section 10.02. Remedies. Upon the occurrence and continuance of any Event of
Default, Beneficiary may take such action, without notice or demand, as it deems advisable to
protect and enforce its rights against Grantor and in and to the Trust Property, by Beneficiary
itself or otherwise, including the following actions, each of which may be pursued concurrently
or otherwise, at such time and in such order as Beneficiary may determine, in its sole discretion,
without impairing or otherwise affecting the other rights and remedies of Beneficiary:
(a)
Declare an event of default under the Loan Agreement and declare the
entirety or the Obligations to be immediately due and payable in full;
(b)
give such notice of default and of election to cause the Trust Property to
be sold as may be required by law or as may be necessary to cause Trustee to exercise the
power of sale granted herein; Trustee shall then record and give such notice of Trustee’s
sale as then required by law and, after the expiration of such time as may be required by
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law, may sell the Trust Property at the time and place specified in the notice of sale, as a
whole or in separate parcels as directed by Beneficiary, or by Grantor to the extent
required by law, at public auction to the highest bidder for cash in lawful money of the
United States, payable at time of sale, all in accordance with applicable law. Trustee,
from time to time, may postpone or continue the sale of all or any portion of the Trust
Property by public declaration at the time and place last appointed for the sale and no
other notice of the postponed sale shall be required unless provided by applicable law.
Upon any sale, Trustee shall deliver its deed conveying the property sold, without any
covenant or warranty, expressed or implied, to the purchaser or purchasers at the sale.
The recitals in such deed of any matters or facts shall be conclusive as to the accuracy
thereof;
(c)
institute a proceeding or proceedings, judicial or nonjudicial and, to the
extent permitted by law, by advertisement or otherwise, for the complete foreclosure of
this Deed of Trust, in which case the Trust Property may be sold for cash or upon credit
in one or more parcels or in several interests or portions and in any order or manner;
(d)
sell for cash or upon credit the Trust Property and all estate, claim,
demand, right, title and interest of Grantor therein and rights of redemption thereof,
pursuant to the power of sale, to the extent permitted by law, or otherwise, at one or more
sales, as an entirety or in parcels, at such time and place, upon such terms and after such
notice thereof as may be required or permitted by law;
(e)
if such Default or Event of Default occurs under another Financing
Document, institute an action, suit or proceeding in equity for the specific performance of
any covenant, condition or agreement contained herein or in any other Financing
Document;
(f)
if such Default or Event of Default occurs under the Loan Agreement,
recover judgment on the Loan Agreement either before, during or after any proceeding
for the enforcement of this Deed of Trust;
(g)
apply for the appointment of a trustee, receiver, liquidator or conservator
of the Trust Property, without notice and without regard for the adequacy of the security
for the Obligations and without regard for the solvency of the Grantor or of any person,
firm or other entity liable for the payment of the Obligations;
(h)
enforce Beneficiary’s interest in the Rents and Revenues and enter into or
upon the Trust Property, either personally or by its agents, nominees or attorneys and
dispossess Grantor and its agents and employees therefrom, and thereupon Beneficiary
may (A) use and otherwise deal with the Trust Property; (B) complete any demolition on
the Trust Property in such manner and form as Beneficiary deems advisable; (C) make
alterations, additions, renewals, replacements and improvements to or on the Trust
Property; (D) exercise all rights and powers of Grantor with respect to the Trust Property,
whether in the name of Grantor or otherwise, including the right to make, cancel, enforce
or modify Leases, obtain and evict tenants, and demand, sue for, collect and receive all
Rents and Revenues; and (E) apply the receipts from the Trust Property to the payment of

4831-6625-0254.1

19

the Obligations, after deducting therefrom all actual, reasonable expenses (including
reasonable attorneys’ fees and disbursements) incurred in connection with the aforesaid
operations and all amounts necessary to pay the Taxes, insurance and other charges in
connection with the Trust Property, as well as just and reasonable compensation for the
services of Beneficiary, and its counsel, agents and employees;
(i)
require Grantor to pay monthly in advance to Beneficiary, or any receiver
appointed to collect the Rents and Revenues, the fair and reasonable rental value for the
use and occupation of any portion of the Trust Property occupied by Grantor, and require
Grantor to vacate and surrender possession of the Trust Property to Beneficiary or to such
receiver, and, in default thereof, evict Grantor by summary proceedings or otherwise; or
(j)
pursue such other rights and remedies as may be available at law or in
equity or under the UCC, including the right to receive and/or establish a lock box for all
Rents and Revenues and proceeds from the Intangibles and any other receivables or
rights to payments of Grantor relating to the Trust Property.
In the event of a sale, by foreclosure or otherwise, of less than all of the Trust Property, this Deed
of Trust shall continue as a lien on the remaining portion of the Trust Property.
The proceeds of any sale made under or by virtue of this Article X, together with any
other sums which then may be held by Beneficiary under this Deed of Trust, whether under the
provisions of this paragraph or otherwise, shall be applied by Beneficiary to the payment of the
Obligations in such priority and proportion as Beneficiary in its sole discretion shall deem
proper.
Beneficiary may adjourn from time to time any sale by it to be made under or by virtue of
this Deed of Trust by announcement at the time and place appointed for such sale or for such
adjourned sale or sales; and, except as otherwise provided by any applicable law, Beneficiary,
without further notice or publication, may make such sale at the time and place to which the
same shall be so adjourned.
Upon the completion of any sale or sales pursuant hereto, Trustee, or an officer of any
court empowered to do so, shall execute and deliver to the accepted purchaser or purchasers a
good and sufficient instrument, or good and sufficient instruments, conveying, assigning and
transferring all estate, right, title and interest in and to the property and rights sold. Trustee is
hereby irrevocably appointed the true and lawful attorney of Grantor, in its name and stead, to
make all necessary conveyances, assignments, transfers and deliveries of the Trust Property and
rights so sold and for that purpose Trustee may execute all necessary instruments of conveyance,
assignment and transfer, and may substitute one or more persons with like power, Grantor hereby
ratifying and confirming all that its said attorney or such substitute or substitutes shall lawfully
do by virtue hereof. Any sale or sales made under or by virtue of this paragraph, whether made
under the power of sale herein granted or under or by virtue of judicial proceedings or of a
judgment or decree of foreclosure and sale, shall operate to divest all the estate, right, title,
interest, claim and demand whatsoever, whether at law or in equity, of Grantor in and to the
properties and rights so sold, and shall be a perpetual bar both at law and in equity against
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Grantor and against any and all persons claiming or who may claim the same, or any part
thereof, from, through or under Grantor.
Upon any sale made under or by virtue of this Article X, whether made under a power of
sale or under or by virtue of judicial proceedings or of a judgment or decree of foreclosure and
sale, Beneficiary may bid for and acquire the Trust Property or any part thereof and in lieu of
paying cash therefor may make settlement for the purchase price by crediting upon the
Obligations the net sales price after deducting therefrom the expenses of the sale and costs of the
action and any other sums which Beneficiary is authorized to deduct under this Deed of Trust or
any other Financing Document.
No recovery of any judgment by Beneficiary and no levy of an execution under any
judgment upon the Trust Property or upon any other property of Grantor shall affect in any
manner or to any extent the lien of this Deed of Trust upon the Trust Property or any part thereof,
or any liens, rights, powers or remedies of Beneficiary hereunder, but such liens, rights, powers
and remedies of Beneficiary shall continue unimpaired as before.
Beneficiary may terminate or rescind any proceeding or other action brought in
connection with its exercise of the remedies provided in this Article X at any time before the
conclusion thereof, as determined in Beneficiary’s sole discretion and without prejudice to
Beneficiary.
Beneficiary may resort to any remedies and the security given by this Deed of Trust or in
any other Financing Document in whole or in part, and in such portions and in such order as
determined by Beneficiary’s sole discretion. No such action shall in any way be considered a
waiver of any rights, benefits or remedies evidenced or provided by any Financing Document.
The failure of Beneficiary to exercise any right, remedy or option provided in any Financing
Document shall not be deemed a waiver of such right, remedy or option or of any covenant or
obligation secured by any Financing Document. No acceptance by Beneficiary of any payment
after the occurrence of any Event of Default and no payment by Beneficiary of any obligation for
which Grantor is liable hereunder shall be deemed to waive or cure any Event of Default, or
Grantor’s liability to pay such obligation. No sale of all or any portion of the Trust Property, no
forbearance on the part of Beneficiary, and no extension of time for the payment of the whole or
any portion of the Obligations or any other indulgence given by Beneficiary to Grantor, shall
operate to release or in any manner affect the interest of Beneficiary in the remaining Trust
Property or the liability of Grantor to pay the Obligations. No waiver by Beneficiary shall be
effective unless it is in writing and then only to the extent specifically stated. All costs and
expenses of Beneficiary in exercising its rights and remedies under this Article X (including
reasonable attorneys’ fees and disbursements to the extent permitted by law), shall be paid by
Grantor immediately upon notice from Beneficiary, with interest at the Default Rate for the
period after notice from Beneficiary, and such costs and expenses shall constitute a portion of the
Obligations and shall be secured by this Deed of Trust.
The interests and rights of Beneficiary under the Financing Documents shall not be
impaired by any indulgence, including (i) any renewal, extension or modification which
Beneficiary may grant with respect to any of the Obligations, (ii) any surrender, compromise,
release, renewal, extension, exchange or substitution which Beneficiary may grant with respect
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to the Trust Property or any portion thereof or (iii) any release or indulgence granted to any
maker, endorser, guarantor or surety of any of the Obligations.
Section 10.03. Public Trustee Foreclosure. At any time at or after the occurrence of an
Event of Default (Beneficiary having declared the Obligations to be due and payable, as
provided for hereof), Beneficiary may elect to commence foreclosure proceedings by way of a
trustee’s sale pursuant to the provisions of Title 38, Article 38, Colorado Revised Statutes, 1973,
as amended, or in any other manner then permitted by law, four weeks’ public notice having
previously been given of the time and place of such sale by advertisement, weekly, in a
newspaper of general circulation in the county in which the Real Trust Property is located, or
upon such other notice as may then be required by law.
(a)
Judicial Foreclosure. The right to foreclose this Deed of Trust by
appropriate proceedings in any court of competent jurisdiction is also hereby given to
Beneficiary.
(b)
Expenses of Trustee’s Sale or Foreclosure. If the Real Trust Property
shall be sold by Trustee pursuant to the provisions of this Section 10.03 or if this Deed of
Trust shall be foreclosed by appropriate proceedings in a court of competent jurisdiction
as provided for in this Section 10.03, there shall be allocated and included as additional
Obligations, together with interest at the Default Rate, all expenses that may be paid or
incurred by or on behalf of Trustee or Beneficiary for the fees and disbursements of
attorneys and their staff, appraisers’ fees, outlays for documentary and expert evidence,
stenographers’ charges, publication costs and costs (which may be estimates as to items
to be expended after entry of the decree) of procuring all such abstracts of title, title
searches and examination, title insurance policies and similar data and assurances with
respect to title, as Trustee or Beneficiary may deem necessary either to prosecute such
suit or to evidence to bidders at the sales that may be had pursuant to such proceedings
the true conditions of the title to or the value of the Real Trust Property, together with and
including a reasonable compensation to Trustee. All expenditures and expenses of the
nature in this Section 10.03 mentioned, and such expenses and fees as may be incurred in
the protection of the Real Trust Property and the maintenance of the lien of this Deed of
Trust, including without limitation the fees and disbursements of attorneys and their staff
employed by Beneficiary or Trustee in any litigation or proceedings affecting this Deed
of Trust, the Loan Agreement or the Real Trust Property, including without limitation
probate and bankruptcy proceedings, or in preparation for the commencement or defense
of any proceeding or threatened suit or proceeding, shall be immediately due and payable
by Grantor, with interest thereon at the Default Rate.
(c)
Proceeds of Trustee’s or Foreclosure Sale. The proceeds of foreclosure
sale of the Real Trust Property shall be distributed and applied in the following order of
priority: first, on account of all costs and expenses incident to the foreclosure
proceedings, including without limitation all such items as are mentioned in this
Section 10.03; second, all other items which, under the terms hereof, constitute
Obligations additional to that evidenced by the Loan Agreement, with interest on such
items as herein provided; third, to interest remaining unpaid upon the Loan Agreement;
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fourth, to the principal remaining unpaid upon the Loan Agreement; and lastly, to
Grantor and its successors or assigns, as their rights may appear.
(d)
Right to Possession and Receiver. Upon or at any time after the
occurrence of any Event of Default, Trustee or Beneficiary shall at once become entitled
to the possession, use and enjoyment of the Real Trust Property, and to the rents,
revenues, issues and profits thereof, from the date of such occurrence and continuing
during the pendency of any proceedings for sale by Trustee or foreclosure proceedings,
and the period of redemption, if any. Such possession shall at once be delivered to
Trustee or Beneficiary on request, and on refusal, the delivery of such possession may be
enforced by Trustee or Beneficiary by any appropriate civil suit or proceeding, and
Trustee or Beneficiary shall be entitled to a receiver for the Real Trust Property, and of
the rents, issues and profits thereof, after any such default, including without limitation
the time covered by any proceedings for sale by Trustee or foreclosure proceedings and
the period of redemption, if any there be. Trustee or Beneficiary shall be entitled to such
receiver as a matter of right, without regard to the solvency or insolvency of Grantor, or
of the then owner of the Real Trust Property, and without regard to the value thereof, and
such receiver, to the extent permitted by applicable law, may be appointed by any court
of competent jurisdiction upon ex parte application, and without notice, notice being
hereby expressly waived, and all rents, issues and profits, income and revenue therefrom
shall be applied by such receiver to the payment of the Obligations according to law and
the orders and directions of the court.
(e)
Insurance Upon Foreclosure. In case of an insured loss after judicial
foreclosure or Trustee’s sale proceedings have been instituted, the proceeds of any
insurance policy or policies, if not applied to rebuilding or restoring the buildings or
improvements, shall be used to pay the amount due on the Obligations. In the event of
judicial foreclosure or Trustee’s sale, Beneficiary or Trustee is hereby authorized,
without the consent of Grantor, to assign any and all insurance policies to the purchaser at
the sale, or to take such other steps as Beneficiary or Trustee may deem advisable to
cause the interest of such purchaser to be protected by any of the said insurance policies.
ARTICLE XI
RIGHT OF ENTRY
In addition to any other rights or remedies granted under this Deed of Trust, Beneficiary
and its agents shall have the right to enter and inspect the Trust Property at any reasonable time
during the term of this Deed of Trust. The cost of such inspections or audits shall be borne by
Grantor should Beneficiary determine that an Event of Default exists, including the cost of all
follow up or additional investigations or inquiries deemed reasonably necessary by Beneficiary.
The cost of such inspections, if not paid for by Grantor following demand, may be added to the
principal balance of the sums due under the Loan Agreement and this Deed of Trust and shall
bear interest thereafter until paid at the Default Rate.
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ARTICLE XII
RESERVED
ARTICLE XIII
ACTIONS AND PROCEEDINGS
Beneficiary has the right to appear in and defend any action or proceeding brought with
respect to the Trust Property and to bring any action or proceeding, in the name and on behalf of
Grantor, which Beneficiary, in its reasonable discretion, decides should be brought to protect its
or their interest in the Trust Property. Beneficiary shall, at its option, be subrogated to the lien of
any deed of trust or other security instrument discharged in whole or in part by the Obligations,
and any such subrogation rights shall constitute additional security for the payment of the
Obligations.
ARTICLE XIV
MARSHALLING AND OTHER MATTERS
Grantor hereby waives, to the extent permitted by law, the benefit of all appraisement,
valuation, stay, extension, reinstatement and redemption laws now or hereafter in force and all
rights of marshalling in the event of any sale hereunder of the Trust Property or any part thereof
or any interest therein. Further, Grantor hereby expressly waives any and all rights of
redemption from sale under any order or decree of foreclosure of this Deed of Trust on behalf of
Grantor, and on behalf of each and every person acquiring any interest in or title to the Trust
Property subsequent to the date of this Deed of Trust and on behalf of all persons to the extent
permitted by applicable law. The lien of this Deed of Trust shall be absolute and unconditional
and shall not in any manner be affected or impaired by any acts or omissions whatsoever of
Beneficiary and, without limiting the generality of the foregoing, the lien hereof shall not be
impaired by (a) any acceptance by Beneficiary of any other security for any portion of the
Obligations; (b) any failure, neglect or omission on the part of Beneficiary to realize upon or
protect any portion of the Obligations or any collateral security therefor; or (c) any release
(except as to the property released), sale, pledge, surrender, compromise, settlement, renewal,
extension, indulgence, alteration, changing, modification or disposition of any portion of the
Obligations or of any of the collateral security therefor; and Beneficiary may foreclose, or
exercise any other remedy available to Beneficiary under other Financing Documents without
first exercising or enforcing any of its remedies under this Deed of Trust, and any exercise of the
rights and remedies of Beneficiary hereunder shall not in any manner impair the Obligations or
the liens of any other Financing Document or any of Beneficiary’s rights and remedies
thereunder.
ARTICLE XV
RESERVED
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ARTICLE XVI
NOTICES
Except as otherwise provided herein, all notices, requests, demands and other
communications required or permitted under this Deed of Trust shall be deemed to have been
duly given if delivered provided by facsimile transmission, or mailed, first-class, postage prepaid
or sent by registered overnight delivery service, charges prepaid, as follows:
[TO BE INSERTED]
Section 16.01. Grantor Notices and Deliveries. Grantor shall (a) give prompt written
notice to Beneficiary of: (i) any litigation, governmental proceedings or claims or investigations
pending or threatened against Grantor which might materially adversely affect Grantor’s
condition (financial or otherwise) or business or the Trust Property; (ii) any material adverse
change in Grantor’s condition, financial or otherwise, or of the occurrence of any Default or
Event of Default of which Grantor has knowledge; and (b) furnish and provide to Beneficiary:
(A) any Securities and Exchange Commission or other public filings, if any, of Grantor or any
Affiliate of any of the foregoing within two Business Days of such filing, and (B) all
instruments, documents, boundary surveys, footing or foundation surveys, certificates, plans and
specifications, appraisals, title and other insurance reports and agreements, reasonably requested,
from time to time, by Beneficiary. In addition, after request by Beneficiary (but no more
frequently than twice in any year), Grantor shall furnish to Beneficiary (1) within 10 days, a
certificate addressed to Beneficiary, its successors and assigns reaffirming all representations and
warranties of Grantor set forth in the Financing Documents as of the date requested by
Beneficiary or, to the extent of any changes to any such representations and warranties, so stating
such changes; and (2) within 30 days, tenant estoppel certificates addressed to Beneficiary, its
successors and assigns from each tenant at the Trust Property in form and substance reasonably
satisfactory to Beneficiary.
ARTICLE XVII
MISCELLANEOUS
Section 17.01. Inapplicable Provisions. If any term, covenant or condition of this Deed
of Trust is held to be invalid, illegal or unenforceable in any respect, this Deed of Trust shall be
construed without such provision.
Section 17.02. Headings. The paragraph headings in this Deed of Trust are for
convenience of reference only and are not to be construed as defining or limiting, in any way, the
scope or intent of the provisions hereof.
Section 17.03. Definitions. Unless the context clearly indicates a contrary intent or
unless otherwise specifically provided herein, words used in this Deed of Trust may be used
interchangeably in singular or plural form; and the word “Grantor” shall mean “each Grantor and
any subsequent owner or owners of the Trust Property or any part thereof or any interest
therein,” the word “Beneficiary” shall mean “Beneficiary and any subsequent holder of the Loan
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Agreement,” the words “Trust Property” shall include any portion of the Trust Property and any
interest therein, the word “including” means “including but not limited to,” the words “attorneys’
fees” shall include any and all attorneys’ fees, paralegal and law clerk fees, including fees at the
pre-trial, trial and appellate levels incurred or paid by Beneficiary in protecting its interest in the
Trust Property and Collateral and enforcing its rights hereunder, and the words “reasonable” or
“reasonably” shall mean commercial reasonableness as to commercial loans in comparable
amounts originated for the capital markets and in the real estate market in which the Trust
Property is located.
Section 17.04. Homestead. Grantor hereby waives and renounces all homestead and
exemption rights provided by the Constitution and the laws of the United States and of any state,
in and to the Trust Property as against the collection of the Obligations, or any part thereof.
Section 17.05. Assignments. Beneficiary shall have the right to assign or transfer its
rights under this Deed of Trust without limitation. Any assignee or transferee shall be entitled to
all the benefits afforded Beneficiary under this Deed of Trust.
Section 17.06. Waiver of Jury Trial. GRANTOR HEREBY AGREES NOT TO
ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT BY JURY, AND
WAIVES ANY RIGHT TO TRIAL BY JURY FULLY TO THE EXTENT THAT ANY SUCH
RIGHT SHALL NOW OR HEREAFTER EXIST WITH REGARD TO THIS DEED OF
TRUST OR ANY OTHER LOAN DOCUMENT, OR ANY CLAIM, COUNTERCLAIM OR
OTHER ACTION ARISING IN CONNECTION THEREWITH. THIS WAIVER OF RIGHT
TO TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY GRANTOR,
AND IS INTENDED TO ENCOMPASS INDIVIDUALLY EACH INSTANCE AND EACH
ISSUE AS TO WHICH THE RIGHT TO A TRIAL BY JURY WOULD OTHERWISE
ACCRUE. BENEFICIARY IS HEREBY AUTHORIZED TO FILE A COPY OF THIS
PARAGRAPH IN ANY PROCEEDING AS CONCLUSIVE EVIDENCE OF THIS WAIVER
BY GRANTOR.
Section 17.07. Consents. Any consent or approval by Beneficiary in any single instance
shall not be deemed or construed to be Beneficiary’s consent or approval in any like matter
arising at a subsequent date, and the failure of Beneficiary to promptly exercise any right, power,
remedy, consent or approval provided herein or at law or in equity shall not constitute or be
construed as a waiver of the same nor shall Beneficiary be estopped from exercising such right,
power, remedy, consent or approval at a later date. Any consent or approval requested of and
granted by Beneficiary pursuant hereto shall be narrowly construed to be applicable only to
Grantor and the matter identified in such consent or approval and no third party shall claim any
benefit by reason thereof, and any such consent or approval shall not be deemed to constitute
Beneficiary a venturer or partner with Grantor nor shall privity of contract be presumed to have
been established with any such third party. If Beneficiary deems it to be in its best interest to
retain assistance of persons, firms or corporations (including attorneys, title insurance
companies, appraisers, engineers and surveyors) with respect to a request for consent or
approval, Grantor shall reimburse Beneficiary for all costs reasonably incurred in connection
with the employment of such persons, firms or corporations.
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Section 17.08. Release. Provided no Event of Default exists, the Lien of this Deed of
Trust shall be terminated, released and reconveyed of record by Beneficiary only in accordance
with the terms and provisions set forth in this Deed of Trust.
Section 17.09. Governing Law. This Deed of Trust shall be governed by, and be
construed in accordance with, the laws of the state in which the Trust Property is located without
regard to conflict of law provisions thereof.
Section 17.10. Third Party Beneficiary Rights. The Grantor hereby agrees and
acknowledges and Beneficiary, by acceptance of this Deed of Trust, agrees and acknowledges
that this Deed of Trust shall not be construed as creating third party beneficiary rights, and this
Deed of Trust shall not be construed as giving or conferring any rights or benefits whatsoever to
or upon any other persons or entities other than Grantor and Beneficiary.
ARTICLE XVIII
CHANGES IN LAWS REGARDING TAXATION
If any law is enacted or adopted or amended after the date of this Deed of Trust which
deducts the Obligations from the value of the Trust Property for the purpose of taxation or which
imposes a tax, either directly or indirectly, on the Obligations or Beneficiary’s interest in the
Trust Property, Grantor will pay such tax, with interest and penalties thereon, if any. If
Beneficiary is advised by its counsel that the payment of such tax or interest and penalties by
Grantor would be unlawful, taxable to Beneficiary or unenforceable, or would provide the basis
for a defense of usury, then Beneficiary shall have the option, by notice of not less than 90 days,
to declare all of the Obligations immediately due and payable in full.
ARTICLE XIX
NO CREDITS ON ACCOUNT OF THE OBLIGATIONS
Grantor shall not claim or demand or be entitled to any credit on account of the
Obligations for any part of the Taxes or Other Charges assessed against the Trust Property, and
no deduction shall otherwise be made or claimed from the assessed value of the Trust Property
for real estate tax purposes by reason of this Deed of Trust or the Obligations. If such claim,
credit or deduction shall be required by law, Beneficiary shall have the option, by notice of not
less than 90 days, to declare the Obligations immediately due and payable.
ARTICLE XX
FURTHER ACTS, ETC.
Grantor shall, at its sole cost, do execute, acknowledge and deliver all and every such
further acts, deeds, conveyances, Deed of Trusts, assignments, notices of assignment, transfers
and assurances as Beneficiary shall, from time to time, require, for the better assuring,
conveying, assigning, transferring, and confirming unto Beneficiary the property and rights
hereby Deed of Trust, given, granted, bargained, sold, alienated, enfeoffed, conveyed, confirmed,
pledged, assigned and hypothecated or intended now or hereafter so to be, or which Grantor may
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be or may hereafter become bound to convey or assign to Beneficiary, or for carrying out the
intention or facilitating the performance of the terms of this Deed of Trust, or for filing,
registering or recording this Deed of Trust or for facilitating the sale and transfer of the
Obligations and interests in the Financing Documents. Upon foreclosure, the appointment of a
receiver or any other relevant action, Grantor shall, at its sole cost, cooperate fully and
completely to effect the assignment or transfer of any license, permit, agreement or any other
right necessary or useful to the operation of the Trust Property. Grantor grants to Beneficiary an
irrevocable power of attorney coupled with an interest for the purpose of exercising and
perfecting any and all rights and remedies available to Beneficiary at law and in equity, including
such rights and remedies available to Beneficiary pursuant to this paragraph. Notwithstanding
anything to the contrary in the immediately preceding sentence, Beneficiary shall not execute
any document as attorney-in-fact of Grantor unless (a) Grantor shall have failed or refused to
execute the same within five Business Days after Beneficiary’s request therefor, or (b) in
Beneficiary’s good faith determination it would be materially prejudiced by the delay involved in
making such a request. Beneficiary shall give prompt notice to Grantor of any exercise of the
power of attorney as provided for in this Article XIX, along with copies of all documents
executed in connection therewith.
ARTICLE XXI
RECORDING OF DEED OF TRUST, ETC.
Grantor forthwith upon the execution and delivery of this Deed of Trust and thereafter,
from time to time, shall cause this Deed of Trust, and any security instrument creating a lien or
security interest or evidencing the lien hereof upon the Trust Property and each instrument of
further assurance to be filed, registered or recorded in such manner and in such places as may be
required by any present or future law in order to publish notice of and fully to protect the lien or
security interest hereof upon, and the interest of Beneficiary in, the Trust Property. Grantor shall
pay all filing, registration or recording fees, all expenses incident to the preparation, execution
and acknowledgment of and all federal, state, county and municipal, taxes, duties, imposts,
documentary stamps, assessments and charges arising out of or in connection with the execution
and delivery of, this Deed of Trust, any Deed of Trust supplemental hereto, any security
instrument with respect to the Trust Property or any instrument of further assurance, except
where prohibited by law so to do. Grantor shall hold harmless and indemnify Beneficiary, its
successors and assigns, against any liability incurred by reason of the imposition of any tax on
the making or recording of this Deed of Trust.
[Remainder of page intentionally left blank]
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Kutak Rock LLP Draft of 02/22/12
IN WITNESS WHEREOF, Grantor has executed this instrument as of the day and year first
above written.

WESTMINSTER ECONOMIC DEVELOPMENT
AUTHORITY

By
Vice Chairperson, Board of Commissioners
[SEAL]
Attest:
By
Secretary, Board of Commissioners
By
Executive Director, Board of Commissioners

STATE OF COLORADO
COUNTY OF DENVER

)
) ss.
)

The foregoing instrument was acknowledged before me this ___ day of
______________, 2012, by ___________________ as ____________________ of the
Westminster Economic Development Authority.
Witness my hand and official seal.
Notary Public
My commission expires: __________________
[SEAL]
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STATE OF COLORADO
COUNTY OF DENVER

)
) ss.
)

The foregoing instrument was acknowledged before me this ___ day of
______________, 2012, by ___________________ as ____________________ of the
Westminster Economic Development Authority.
Witness my hand and official seal.
Notary Public
My commission expires: __________________
[SEAL]
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EXHIBIT A
LEGAL DESCRIPTION
[Legal Description from Schedule A of Title Commitment to be Attached]
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EXHIBIT B

Capitalized terms not otherwise defined herein shall have the meaning ascribed thereto in
the Loan Agreement. The following terms have the meanings set forth below:
“Affiliate” means, with respect to any Person, another Person that directly, or indirectly
through one or more intermediaries, Controls or is Controlled by or is under common Control
with the Person specified.
“Bankruptcy Proceeding” means, with respect to Grantor, the voluntary or involuntary
filing of a petition under any state or federal bankruptcy or insolvency law or the liquidation of
all or a major portion of its property.
“Beneficiary” has the meaning ascribed in the preamble of this Deed of Trust.
“Financing Documents” has the meaning set forth in the Loan Agreement.
“Business Day” means any day excluding Saturday, Sunday, a legal holiday, or a day on
which banking institutions in the City of Denver, Colorado or the City of San Francisco,
California, are authorized or obligated by law or administrative order to close.
“Code” means the Internal Revenue Code of 1986, as amended and as it may be further
amended from time to time, any successor statutes thereto, and applicable U.S. Department of
Treasury regulations issued pursuant thereto in temporary or final form.
“Control” shall mean the possession, directly or indirectly, of the power to direct or cause
the direction of the management or policies of a Person, whether through the ability to exercise
voting power, by contract or otherwise. “Controlling” and “Controlled” have meanings
correlative thereto.
“Default” means the occurrence of any event under any Financing Document which, with
the giving of notice or passage of time, or both, would be an Event of Default.
“Governmental Authority” means any court, board, agency, commission, office or
authority of any nature whatsoever for any governmental unit (federal, state, county, district,
municipal, city or otherwise) now or hereafter in existence.
“Lease” means, in the singular, any one of the Leases.
“Leases” means, collectively, all leases and other agreements or arrangements heretofore
or hereafter entered into affecting the use, enjoyment or occupancy of, or the conduct of any
activity upon or in, the Trust Property or the Improvements, including any guarantees,
extensions, renewals, modifications or amendments thereof and all additional remainders,
reversions and other rights and estates appurtenant thereunder.
“Legal Requirements” means the statutes, laws, rules, orders, regulations, ordinances,
judgments, decrees and injunctions of Governmental Authorities affecting Grantor, any
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Financing Document or all or part of the Trust Property or the construction, ownership, use,
alteration or operation thereof, whether now or hereafter enacted and in force, and all permits,
licenses and authorizations and regulations relating thereto, and all covenants, agreements,
restrictions and encumbrances contained in any instrument, either of record or known to Grantor,
at any time in force affecting all or part of the Trust Property.
“Lien” means any mortgage, pledge, hypothecation, assignment, deposit arrangement,
encumbrance, lien (statutory or other), charge, or preference, priority or other security interest or
preferential arrangement in the nature of a security interest of any kind or nature whatsoever
(including any conditional sale or other title retention agreement, any easement, right of way or
other encumbrance on title to real property, and any financing lease having substantially the
same economic effect as any of the foregoing).
“Maturity Date” means the date on which the Obligations is due and payable as provided
in the Loan Agreement and the other Financing Documents, whether by declaration of
acceleration or otherwise.
“Net Proceeds” shall mean the gross proceeds from an insurance or condemnation award
remaining after payment of all expenses (including attorneys’ fees and any expenses of the
Beneficiary) incurred in the collection of the gross proceeds.
“Permitted Encumbrances” means, as of any particular time, (a) Liens for taxes, special
assessments, and other charges not yet due and payable; (b) the Financing Documents; (c)
presently existing utility, access, and other easements and rights of way, restrictions, and
agreements described on Schedule B-2 of the Title Insurance Policy; (d) inchoate mechanics’
and materialmen’s Liens which arise by operation of law, but which have not been perfected by
the required filing of record, for work done or materials delivered after the date of recording of
this Deed of Trust in connection with permitted additions or alterations; (e) pledges and deposits
made in the ordinary course of business in compliance with workers’ compensation,
unemployment insurance and other social security laws or regulations; and (f) deposits to secure
the performance of bids, trade contracts, leases, statutory obligations, surety and appeal bonds,
performance bonds and other obligations of a like nature, in each case in the ordinary course of
business; provided that the term “Permitted Encumbrances” shall not include any Lien securing
indebtedness other than indebtedness arising under the Loan Agreement or the other Financing
Documents.
“Permitted Obligations” shall have the meaning ascribed thereto in Section 3.19 hereof.
“Permitted Transfer” means a Transfer for which the Beneficiary has given its prior
written consent.
“Person” means any individual, corporation, partnership, limited liability company, joint
venture, estate, trust, unincorporated association, any other person or entity, and any federal,
state, county or municipal government or any bureau, department or agency thereof and any
fiduciary acting in such capacity on behalf of any of the foregoing.
“Rents and Revenues” means all rents, rent equivalents, moneys payable as damages
(including payments by reason of the rejection of a Lease in a Bankruptcy Proceeding) or in lieu
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of rent or rent equivalents, royalties (including all oil and gas or other mineral royalties and
bonuses), income, fees, receivables, receipts, revenues, deposits (including security, utility and
other deposits), accounts, cash, issues, profits, charges for services rendered or to be rendered,
other payments and other benefits and consideration of whatever form or nature received by or
paid to or for the account of or benefit of Grantor or any of their agents or employees from any
and all sources now or hereafter arising from or attributable to the Trust Property and the
Improvements or any portion thereof, including all receivables, customer obligations, installment
payment obligations and other obligations now existing or hereafter arising or created out of the
sale, lease, sublease, license, tenancy, concession, occupancy agreement or other agreement
pertaining thereto or arising from any of the Leases or other grant of the right of the use and
occupancy of the Trust Property or rendering of services by Grantor or any of their agents or
employees and proceeds, if any, from business interruption or other loss of income insurance,
and all cash or securities deposited in any security deposit account to secure performance by the
tenants, residents, or other parties, as applicable, of their obligations under any and all such
Leases, subleases, licenses, tenancies, concessions, occupancy agreements or other agreements
including without limitation parking fees, laundry and vending machine income and fees and
charges for services provided at the Real Trust Property, if any, whether now due, past due, or to
become due, and deposits forfeited by tenants.
“State” means the state in which the Trust Property is located.
“Transfer” means: any sale, conveyance, transfer, lease or assignment, or the entry into
any agreement to sell, convey, transfer, lease or assign, whether by law or otherwise, of, on, in or
affecting all or part of the Trust Property (including any legal or beneficial direct or indirect
interest therein).
“UCC” means the Uniform Commercial Code as in effect in the State.
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WESTMINSTER ECONOMIC DEVELOPMENT AUTHORITY
RESOLUTION NO. 137

INTRODUCED BY COMMISSIONERS

SERIES OF 2012

_________________________________

RESOLUTION OF THE BOARD OF COMMISSIONERS OF
THE
WESTMINSTER
ECONOMIC
DEVELOPMENT
AUTHORITY
AUTHORIZING,
APPROVING
AND
DIRECTING THE EXECUTION AND DELIVERY OF A LOAN
AGREEMENT FOR A LOAN IN THE ORIGINAL PRINCIPAL
AMOUNT OF NOT TO EXCEED $4,300,000, AND CERTAIN
OTHER DOCUMENTS IN CONNECTION THEREWITH, FOR
THE PURPOSE OF FINANCING THE ACQUISITION OF
LAND IN THE WESTMINSTER CENTER URBAN
REINVESTMENT PLAN AREA.
WHEREAS, the Westminster Economic Development Authority (the
“Authority”) is a public body corporate and politic, and has been duly created, organized,
established and authorized by the City of Westminster, Colorado (the “City”) to transact business
and exercise its powers as an urban renewal authority, all under and pursuant to the Colorado
Urban Renewal Law, constituting Part 1 of Article 25 of Title 31, Colorado Revised Statutes, as
amended (the “Act”); and
WHEREAS, pursuant to Section 31-25-105 of the Act, the Authority has the
power to borrow money and to apply for and accept advances, loans, grants and contributions
from any source for any of the purposes of the Act and to give such security as may be required;
and
WHEREAS, pursuant to Section 31-25-109 of the Act, the Authority has the
power to issue bonds (defined by the Act to mean any bonds, notes, interim certificates or
receipts, temporary bonds, certificates of indebtedness, debentures or other obligations) from
time to time in its discretion to finance its activities and operations and to secure its bonds with a
mortgage on property owned by the Authority; and
WHEREAS, the Authority is authorized to issue bonds without an election; and
WHEREAS, an urban renewal plan, known as the "Westminster Center Urban
Reinvestment Plan" (the "Plan") was duly and regularly approved by the City Council of the City
pursuant to Resolution No. 12, adopted on April 13, 2009 (the "Urban Renewal Plan"), pursuant
to the Act for an urban renewal project under the Act; and
WHEREAS, all applicable requirements of the Act and other provisions of law
for and precedent to the adoption and approval by the City of the Urban Renewal Plan have been
duly complied with; and

WHEREAS, the Authority has determined that it is in the best interests of the
Authority and the citizens and taxpayers of the City to acquire certain property located within the
Plan Area, as defined in the Plan (the “Project”); and
WHEREAS, the Authority intends to enter into a Loan Agreement with Vectra
Bank Colorado, National Association (“Vectra”) to obtain a loan in the principal amount of not
to exceed $4,300,000 (the “Loan”) in order to finance the costs of the Project; and
WHEREAS, the proceeds derived from the Loan, after payment of the costs of
issuance properly allocable thereto, along with such other legally available moneys of the
Authority as may be necessary, shall be used to pay the costs of the Project; and
WHEREAS, the Authority specifically elects to apply the provisions of Title 11,
Article 57, Part 2, C.R.S. (the “Supplemental Act”) to the Loan; and
WHEREAS, the Loan shall be a special obligation of the Authority payable from
the Collateral (as defined in the Loan Agreement); and
WHEREAS, the Board desires to delegate to the Executive Director of the
Authority the power to determine the terms of the Loan consistent with the provisions of this
Resolution; and
WHEREAS, there are on file with the Secretary of the Board: (a) the proposed
form of the Loan Agreement; (b) the proposed form of the promissory note, in the form attached
to the Loan Agreement (the “Note”), to be executed by the Authority and delivered to Vectra
evidencing the Authority’s obligations to pay the Loan; (c) the proposed forms of the Deed of
Trust from the Authority to Vectra (the “Deed of Trust” and together with the Loan Agreement
and the Note, the “Documents”).
NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF
COMMISSIONERS OF THE WESTMINSTER ECONOMIC DEVELOPMENT AUTHORITY,
COLORADO, THAT:
Section 1.
All actions (not inconsistent with the provisions of this Resolution)
heretofore taken by the Board and the officers of the Authority directed toward the Project and
the entering into of the Documents hereby are ratified, approved and confirmed.
Section 2.
The forms, terms and provisions of the Documents hereby are
authorized and approved, and the Authority shall enter into the Documents in the respective
forms as are on file with the Secretary of the Board, but with such changes therein as shall be
consistent with this Resolution and as the Executive Director of the Authority shall approve, the
execution thereof being deemed conclusive approval of any such changes. The Chair, the Vice
Chairperson of the Board, or the Executive Director is hereby authorized and directed to execute
and deliver the Documents, for and on behalf of the Authority. The Secretary of the Board is
hereby authorized and directed to affix the seal of the Authority to, and to attest those
Documents requiring the attestation of the Secretary.
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Section 3.
The officers of the Authority shall take all action which they deem
necessary or reasonably required in conformity with the Act to enter into the Documents and to
undertake the Project, including the paying of incidental expenses, which are hereby authorized
to be paid, and for carrying out, giving effect to and consummating the transactions contemplated
by this Resolution and the Documents, including, without limitation, the execution and delivery
of any necessary or appropriate closing documents to be delivered in connection with the
execution and delivery of the Documents and the Project.
Section 4.
Pursuant to Section 11-57-205, C.R.S., the Board hereby delegates
to the Executive Director of the Authority the authority to make the following determinations
with respect to the Loan, including the execution of any certificates necessary or desirable to
evidence such determinations, which determinations shall be subject to the restrictions and
parameters set forth below: (a) the rate or rates of interest on the Loan; (b) the conditions on
which and the prices at which the Loan may be redeemed before maturity; (c) the existence and
amount of any reserve funds; (d) the principal amount of the Loan; (e) the amount of principal
maturing in any particular year; and (f) the dates on which principal and interest shall be paid.
The foregoing authority shall be subject to the following restrictions and parameters: (1) the
Loan shall mature not later than December 1, 2014; (2) the principal amount of the Loan shall
not exceed $4,300,000; (3) the interest rate on the Loan shall not exceed 4.00% per unless there
is an Event of Default (as defined in the Loan Agreement) in which case the interest rate shall
equal the Default Rate (as defined in the Loan Agreement); (4) the Loan may be prepaid at
anytime at the option of the Authority, upon payment of the principal amount of the Loan plus
accrued interest thereon to the date of prepayment, without penalty; and (5) the Loan shall be
prepaid from Net Sale Proceeds (as defined in the Loan Agreement), upon payment of the
principal amount of the Loan plus accrued interest thereon to the date of prepayment, without
penalty.
Section 5.
The Loan and the Note are special obligations of the Authority
payable as provided in the Loan Agreement. The principal of, premium, if any, and interest on
the Loan and the Note shall not constitute an indebtedness of the City or the State of Colorado or
any political subdivision thereof, and neither the City, the State of Colorado nor any political
subdivision thereof shall be liable thereon, nor in any event shall the principal of, premium, if
any, and interest on the Loan and the Note, be payable out of funds or properties other than the
Collateral, as such term is defined in the Loan Agreement. Neither the Commissioners of the
Authority nor any persons executing the Loan Agreement or the Note shall be liable personally
on the Loan Agreement or the Note.
Section 6.
After the Documents are entered into, this Resolution shall be and
remain irrepealable, and may not be amended except in accordance with the Loan Agreement,
until the Loan shall have been fully paid, canceled and discharged in accordance therewith.
Section 7.
The officers of the Authority are hereby authorized and directed to
take all actions necessary or appropriate to effectuate the provisions of this Resolution, including
but not limited to the execution of such certificates and affidavits as may be reasonably required
by Vectra.
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Section 8.
The Chair, the Vice Chairperson and the Executive Director are
each hereby appointed as an Authorized Person, as defined in the Loan Agreement. Different or
additional Authorized Persons may be appointed by resolution adopted by the Board and a
certificate filed with Vectra.
Section 9.
All costs and expenses incurred in connection with the Loan and
the transactions contemplated by this Resolution shall be paid either from the proceeds of the
Loan or from legally available moneys of the Authority, or from a combination thereof, and such
moneys are hereby appropriated for that purpose.
Section 10. If any section, paragraph, clause or provision of this Resolution
shall for any reason be held to be invalid or unenforceable, the invalidity or unenforceability of
such section, paragraph, clause or provision shall not affect any of the remaining provisions of
this Resolution.
Section 11. All bylaws, orders and resolutions, or parts thereof, inconsistent
herewith are hereby repealed to the extent only of such inconsistency. This repealer shall not be
construed as reviving any bylaw, order or resolution or part thereof.
Section 12.
its passage and approval.

This Resolution shall be in full force and effect immediately upon

PASSED, ADOPTED AND APPROVED this February 27, 2012.

(SEAL)
_____________________________________________
Chair/Vice Chairperson of the Board of Commissioners
ATTEST:

_____________________________

Secretary
APPROVED AS TO LEGAL FORM:

_______________________________
Attorney for the Authority
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STATE OF COLORADO
WESTMINSTER ECONOMIC
DEVELOPMENT AUTHORITY

)
) SS.
)
)

I, the Secretary of the Westminster Economic Development Authority (the
“Authority”), do hereby certify that:
1.
The foregoing pages are a true and correct copy of a resolution (the
“Resolution”) passed and adopted by the Board of Commissioners of the Authority (the “Board”)
at a regular meeting held on February 27, 2012.
2.
The Resolution was duly moved and seconded and the Resolution was
adopted at the meeting of February 27, 2012, by an affirmative vote of a majority of the
members of the Board as follows:
Name
Nancy McNally
Herb Atchison
Bob Briggs
Mark L. Kaiser
Mary Lindsey
Scott Major
Faith Winter

“Yes”

“No”

Absent

Abstain

3.
The members of the Board were present at such meetings and voted on the
passage of such Resolution as set forth above.
4.
The Resolution was approved and authenticated by the signature of the
Chair or Vice Chairperson of the Board, sealed with the Authority seal, attested by the Secretary
of the Board and recorded in the minutes of the Board.
5.
There are no bylaws, rules or regulations of the Board which might
prohibit the adoption of said Resolution.
6.
Notice of the meeting of February 27, 2012, in the form attached hereto as
Exhibit A, was posted in at the Westminster City Hall, 4800 W. 92nd Street, in the City of
Westminster, not less than twenty-four hours prior to the meeting in accordance with law.

5

WITNESS my hand and the seal of said Authority affixed February 27, 2012.

(SEAL)

Secretary
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EXHIBIT A
(Form of Notice of Meeting)

A-1

